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THE  FRAZIER-LEMKE  ACT:    ITS  IMPACT  ON  FARMERS  AND  LENDERS 

In  the  Northern  Great  Plains  v? 

by 

James  A.  (Munger   and  Ernest  LFeder   \1 

SUMMARY  AND   CONCLUSIONS 

Farmer-debtor   relief  legislation   (section   75   of  the   Federal  Bankruptcy 
Laws)   was   first  proposed  in   1933   as    a  means    of  relief  for  farmers   in 
financial  distress    and  to  prevent  loss   of  farms   through  forced   sales.     It 
was   designed   also  to  help   creditors   by  anticipating  the  need  for  action 
before   irreparable   damage   occurred  from  severe   financial  distress   to  in- 
dividuals   and  to  society.       An  evaluation   of  the   effectiveness   and   adequacy 
of  section  75   as   a  method   of  debt   adjustment  through  an  analysis   of  the 
actual  operation  of  the  law  in  three   Northern  Plains   States  was   the   chief 
objective   of  this   study. 

In  a  study  of  the  use   of  the   act,    three  things   stand  out:      (1)     Rela- 
tively few  farmer  debtors    availed  themselves   of  its   provisions;    (2)  those 
who  did  use   the   act  did   so   only  when  they  thought  they  had   assets   worth 
saving;    and   (3)   use   of  the   act   increased   as   general   economic   conditions 
began  to  improve. 

Most  of  the  farmers   who  petitioned  under  section  75  of  the   act  were 
in  need   of  debt   adjustment.       In   82   percent  of  the    cases,    debtors   had   an 
excess   of  liabilities   over   assets    and   could  not   meet  their  obligations, 
even  by  selling   all   their  property.       Foreclosure   was   threatened   or  in 
progress   in  most   instances.       The   heavy  financial  burdens,    especially  the 
fixed   costs   for  interest   and  taxes,    were   out   of  line  with  farm  earnings. 

The   direct  use   of  section   75   was   not  numerically  significant.       Only 
in  North  Dakota,    California,     and   Texas   did  the   number   of  petitions   ex- 
ceed  1,  000  between   1937   and    1949.      In  North  Dakota,    the  large-scale 
publicity  and  the   educational   campaigns    carried   on  probably   caused  the 
petitions   to   reach  this   number.      This   would  indicate   that  legislation  for 
the   benefit   of  farmers   which  involves    relatively   complicated  legal  ma- 
chinery  must  be   accompanied   by  adequate   educational  programs   to  assure 
its  proper  use. 


1/    Agricultural  Economist,    Production  Economics   Research  Branch, 
Agricultural  Research  Service,    U.    S.    Department  of  Agriculture;   Asso- 
ciate Professor,   Department  of  Agricultural  Economics,   Nebraska  Agricul- 
tural Experiment  Station. 
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Even  where   section   75   was   used   more   frequently,    there  was   little 
evidence   that  its   use   reduced  the  number  of  mortgage  foreclosures.     It 
must  be   concluded  that   section   75  was   not  successful  in  preventing  mass 
foreclosures.       Moreover,    only  a  small  proportion  of  the  petitions   re- 
sulted in  effective   relief  for  the   petitioners. 

Several  factors    explain  the   infrequent  use   and  weak  impact   of  the  law. 
The   original  section   75  (a-r)    provided   only  for  voluntary   conciliation, 
hence   few   settlements   were   reached.       Subsection  (s)  -  the  Frazier-Lemke 
Act  -  provided  for  moratorium  and   compulsory  settlements.      It  was   de- 
clared unconstitutional  shortly   after  its   enactment.       Many  cases   were 
dismissed  before  the   act  was   revised   and  then  held   constitutional  in  1937. 
Many  petitions   were   dismissed  by  the  district   courts   on  other  grounds 
than   constitutionality  until  the   Supreme   Court   overruled   most   objections. 
The   rather  unsympathetic   reception  of  section   75   by  the   courts   was   a 
major   reason  for  the   infrequent  use   of  the   law;   debtors   refrained  from 
petitioning  because   they  had  scant  hope   of  obtaining   relief. 

Although  section   75  was   not   successful   in  giving  direct   relief  during 
the  first   6  years   of  its   operation,    the   increasing  proportion  of  success- 
ful debt   adjustments   shows   that  its  effectiveness  was  considerably  strength- 
ened in  later  years.       Had  the   law  been  in  force  in   1930   and  had  it  had 
the   recognition  at  that  time   that  it   acquired  by   1940,    it   might  have  been 
more   successful  in  stemming  the  tide   of  foreclosures   and  bankruptcies. 

Lack  of  funds   for  refinancing  by  petitioning  farmers    also  reduced  the 
effectiveness   of  the  procedure.      In  voluntary  agreements   under  subsec- 
tions (a-r)    or  in  procedures   under  subsection  (s),    a  farmer   could  not 
ordinarily  receive   relief  without   additional  funds   with  which  to  refinance 
his   debts   or  redeem  his   farm.      Additional   credit  for  refinancing  pur- 
poses is   of  particular  importance  in  a  period  such  as   the   1930's.      If 
section  75  had  been  accompanied  by  adequate   credit  for  petitioning  farm- 
ers,   the  law   could  have   functioned   more   effectively. 

Strict  enforcement  of  creditors'    claims  -  such  as   the  right  to  fore- 
close  on  secured  property  -  is   necessary  and  desirable   under  normal 
economic   conditions.      But  during  a  general  economic  depression,    it 
stands   in  sharp   conflict  to  other  social  goals,    such  as   the  maintenance 
of  farm  ownership  by  farmers   or  continued  functioning  of  the   economy 
in  an  area.      A  more   lenient   attitude   on  the  part  of  creditors   can  pre- 
vent the  breakdown  of  law  enforcement.      However,    court  files   bear  evi- 
dence that   creditors  had   reason  to  fear  that  their  claims   could  not  be 
enforced. 
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The   enactment   of  section  75   of  the   Federal   Bankruptcy  Laws  enhanced 
the   ability  of  government  to  maintain  law  in  the  business  community.     Even 
though  the   law   restricted  the   traditional   rights   of  creditors   to   foreclose 
on  secured  property,    it   conformed  to   other,    equally  traditional,    social 
values,    such  as   private  farm  ownership  for  family -ope  rated  farms.     As 
debt   settlements    (under   and  outside   of  section   75)   were   common  through- 
out the    country  and  involved   millions    of  dollars,    debt   adjustment  through 
orderly  legal  procedure   appears   to  be   desirable   per   se. 

The   security  of  most   lenders   had  been  seriously  impaired   even  be- 
fore  proceedings   under  section  75  were   instigated.       Losses   of  creditors 
whose   loans   were   secured  by  real   estate  were   estimated  by  comparing 
section   75    cases   which  resulted  in  foreclosures   with  those   in  which  the 
debtors   redeemed  their  farms.      Creditors   who  foreclosed  on  their  mort- 
gages  after  petitions   were  dismissed,    suffered   smaller  losses   than  when 
debtors   redeemed  their  real  estate.      However,    this    comparison  is   not 
conclusive,    as   timing  was   more   important  than  the  type   of  action  taken. 
Very  few  losses   occurred  in  those   cases   in  which  action  was   taken  after 
economic   conditions   began  to  improve. 

Losses   sustained  by  non-real -estate   creditors   as   a  direct  or  indirect 
result   of  section   75   could  not  be    estimated   accurately.       Apparently, 
many  unsecured   creditors   lost   most   of  their  original  investments.     How- 
ever,   these  losses   were   not  due   entirely  to  the   use   of  section  75.     Non- 
real -estate   secured   creditors   may  have   suffered   more   losses   (in   re- 
demption  cases)   than  those  whose  loans   were   secured  by  real  estate  be- 
cause  at  the   end  of  a  moratorium  the   value   of  their   security  would  be 
seriously  reduced.       The   relatively  large   amounts   of  secured  non-real- 
estate   debts   in  the    cases   studied  suggest   a  high  loss  to  this   group  of 
creditors. 

There  is   no  evidence   that  farmers   who  were   operating  inefficient 
farms    (in  terms   of  size    of  farm)   used   section   75   significantly  more 
than  those   on  efficient  farms.       Also,    the   frequency  of  use   of  section 
75  was   not   related  to  the  degree  of  risk  that  is   normally  ascribed  to 
the  various   subregions   of  the   Great  Plains.       Farmers   who  wanted  to 
continue   farming  and  believed  that  their  farms   were   worth  saving  had 
the  greatest  incentive   to  take   recourse   under  the   act. 

The   section  75  procedure  lacked   flexibility.      It  did  not  provide   for 
composition  or  extension  agreements   under   court   supervision.      Once   a 
farmer  had   asked   for   a  moratorium  -  which  he   could  do  only  after   an 
unsuccessful    attempt  to   reach  a  voluntary  agreement  with  his    creditors  - 
the   only  alternative  was   a  redemption  procedure.   A  moratorium  granted 
immediately  upon  petition  would  have   been  preferable   as   both  farmers 
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and   creditors   would  have   considered  a  voluntary  agreement  more   seri- 
ously. 

The  experiences  of  farmers,    creditors,    and  others  under  section  75 
should  be   considered  in  formulating  future   legislation.       However,    condi- 
tions   of  present-day  agriculture   differ  from  those   of  the    1930's.     There- 
fore,   is   such  legislation  needed  now  and,    if  so,    how  should  it  differ 
from  previous   legislation? 

Non-real -estate  indebtedness   is   now   a  larger  proportion  of  total  in- 
debtedness  than  it  was   during  the    1920's   and    1930's.       The   increase  in 
indebtedness   in  the   form  of  chattle   mortgages   and   unsecured  loans   re- 
flects the  increasing  need  for  operating   capital  in  modern  agriculture. 
This   increase   may  be   expected  to   continue   with  further   changes   in  tech- 
nology and   methods    of  farming.      Under  these    circumstances,    farmer- 
debtor   relief  legislation  should  be  tailored  toward    safeguarding  the  rights 
of  unsecured   and  non-real-estate   creditors   to   a  greater  extent  than  under 
section   75,    and   also  to  protect  distressed  farmers    against  the   dangers 
of  losing  their  farms   under  the   onslaught   of  this   type   of  indebtedness. 

Perhaps   the   most   outstanding  difference   between   the    1930's   and  the 
1950's   is   the  interaction   of  farm  income   and  land  prices.       During  the 
depression,    real  estate  prices   followed  falling  farm  incomes,    but  at 
present,    land  values    remain  high  despite   substantial   reductions   in  farm 
income   and  net   returns   from  land.       This   new  development  may  mean 
danger  for   agriculture.       Farmers    could  become   insolvent    (that  is,    un- 
able to  pay  current  debts   as  they  mature)   even  though  their   capital  struc- 
ture is   sound.      Legislation  such  as   section  75  would  not  apply  to  this 
problem. 

The   redemption  procedure   of  section  75  provided  for  debt   adjustment 
only  if  the   amount  of  debt  exceeded  the   appraised  value   of  the  farmer's 
property.      But   such  a  procedure  may  not  be   effective   in  adjusting  farm 
debts  today.      Little   advantage  would  accrue  to  farmers   from  using  the 
redemption,    particularly  for  real-estate  property.      A  moratorium,   how- 
ever,   may  prevent  farmers   from  being  forced  off  the  farm  during   a 
temporary  period  of  drought  or  low   commodity  prices. 

If  farm  income   should  decline   substantially,    it  may  lead  to  a  rise 
in  indebtedness.      If  land  values   should  then  decline,    farmers   may  again 
be  burdened  by  a  debt  load  that   exceeds   both  the   long-run  income  value 
of  the  land  and  its   market  value.      A  debt -adjustment  procedure  similar 
to  that   of  section  75  might  then  become  necessary. 
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On  balance,    present  economic   conditions   do  not   require  the  use  of 
such   legislation.      However,    if  legislation  of  this   kind  is  to  be   considered, 
it   should  provide   for  both  moratorium  and  debt -adjustment  procedures. 
These   procedures   could  be   used  simultaneously  or  separately  at  the  ini- 
tiative  of  individual  petitioners   and  upon  approval  of  the   court.      This 
would  permit   a  certain  amount  of  flexibility  by  tailoring  the   administra- 
tion of  the  law  to  the   individual  needs   of  farmers. 

Only  a  few  tenant  farmers   used  the  provisions   of  section  75,   probably 
because  it  did  not  offer  them  the   same  benefits   as   it  did  owner-opera- 
tors.     Owner -operators  were   assured   continued  occupancy  of  their  farms 
during  the   moratorium  period  because   land  as   well  as  personal  property 
was   secure  from  foreclosure.      Land  occupied  by  tenants  was  not-involved 
in  the  proceedings,    and  tenants    could  not  be  guaranteed  security  of  oc- 
cupancy by  the  procedure  of  section  75.      Thus,    tenants  who  felt  insecure 
as  to  tenure  were   reluctant  to  use  the   law. 

Some  groups   of  creditors   have   contended  that  section  75  placed   an 
unduly  heavy  financial  burden  on   creditors   and  that  "wide-scale   economic 
relief"   should  not  be  borne   by  one   segment   of  society  alone.      The   find- 
ings  of  the   study  reported  here   are   inconclusive   as   to  whether  losses  of 
creditors   were   any  greater  under  section   75  than  would  have   occurred 
through  foreclosure,    but  it  may  be  that  this   feature  should  be  taken  into 
account  in  the  drafting  of  future   legislation, 

THE   BACKGROUND 

At  the  height  of  the  farm  depression  in   1933,    Congress   passed  sec- 
tion 75   of  chapter  VIII  of  the  United  States   Bankruptcy  Laws  in  an  ef- 
fort to  afford  relief  to  farmers   in  financial  distress.      A  year  later,   it 
added  the   Frazier-Lemke  Act  -  subsection  (s)   of  section  75  -  for  the 
purpose  of  giving   additional  weight  to  the   measure. 

Section   75  was   an  emergency  piece   of  legislation  although  it  was   in 
effect  until   1949.      Much  legal  and   economic   controversy  grew  out  of  the 
law,    but  no  attempt  has   been  made  thus   far  to  explore   and  weigh  its 
overall  effects   and  to  learn  whether  it   accomplished  what  the   Congress 
intended  it  to   accomplish. 

An  analysis   of  the  impact  of  farmer-debtor   relief  legislation  is   par- 
ticularly important   at  present  in  view  of  the   recent  declines  in  agricul- 
tural income,    the   return  of  economic   distress  to  some   areas,    and  the 
fact  that  since  the   expiration  of  section   75,    the   Congress   has   continued 
to  discuss   farm  bankruptcy  legislation.      A  study  of  the   effects   of  section 
75  on  individual  farmers,    farm  communities,  agriculture,    and  the  economy 
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as   a  whole   should  provide   a  useful  guide  in  dealing  with  relationships 
between   creditors   and  distressed  farmers,    and  hence  between   creditors 
and  farmer -debtors   in  general. 

The   study  reported  here   was   undertaken  to   analyze  the   operation  of 
section  75  procedure,    to  appraise  the  extent  to  which  the  law  afforded 
relief  to  distressed  farmers,    and  to  evaluate  the   experiences  gained 
under  the   act  as   a  guide  for  possible  future   legislation  and  farm  pro- 
grams.     An  attempt  has   been  made  to  answer  some   specific  questions 
concerning  the   operation  of  section   75.       For  example,    was   it   effective 
in  preventing  farm  foreclosures?      Was   it   a  more   satisfactory  course  of 
action  than  foreclosure  for  the   lenders?      Did  it  permit  farmers  to  con- 
tinue operation  of  their  farms   as  going  concerns?      Was  it  effective  in 
permitting  adjustments  to  be   made   in  debt  structure   commensurate  with 
prevailing  economic   conditions?      Did  it  hamper  needed   adjustments  in 
farm  size   and  organization,    that  is,    did  it  prolong  or  perpetuate   ineffi- 
cient farm  units?      Was   it  an  efficient   and   expeditious   procedure  from 
the   standpoint  of  court  actions?      Was   it  favorably  accepted  by  debtors, 
creditors,    and  the   courts  ? 

In  addition,    it   was  hoped  that   an  analysis   of  section   75  would  throw 
some   light  on  problems   of  a  more  general  nature.       The   law  attempted 
to  ease   the  distress   of  individual  farmers  through  a  procedure  that 
might  have   brought  additional  losses  to   creditors,    but  the  question 
arises   as   to  whether  alternative   actions   might  not  have   brought   relief 
to  farmers   with  more  desirable   effects  on  society  as   a  whole. 

A  Reminder 

It  is   difficult  to  look  back  two  decades   and   comprehend  fully  the  eco- 
nomic distress   of  the   depression  years.      Yet  an  understanding  of  the 
purpose   and  operation  of  bankruptcy  laws   requires   a  review  of  those 
trying  times.      A  brief  recapitulation  of  conditions   in  the    1930's,    espe- 
cially in  the  Northern  Plains,    will  set  the   stage  for  the   analysis  pre- 
sented later. 

Land  values.  -  Farm  incomes   and  land  values   declined  steadily  during 
the   1920's   and  into  the    1930's.      Land  valued  at,    say,    $100.00   an  acre 
in   1920  was   worth  only  $43.00  in   1933.      During  the    1930's   many  farm- 
ers  were  faced  with  the  problem  of  making  payments   on  a  real  estate 
debt  that  was   as  large  as   or  larger  than  the  market  value  of  their  land. 
Even  farmers   who  were   encumbered  fairly  conservatively  at  the  begin- 
ning of  the  depression  often  found  it  difficult  or  impossible  to  meet  their 
payments.      This  was   particularly  true  in  the  Northern  Plains.      In  ad- 
dition to  generally  depressed  economic   conditions,  in  this  area  a  drought 
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began  in  the   early  thirties   and  lasted  for  nearly   10  years.       Many  farm- 
ers  were  unable  to  market  products   for  several  years   in  succession. 

As   a  result,    farm  values,    which  for  the   United  States   as   a  whole  be- 
gan  an  upward  trend  after   1933,    continued  to  decline  in  the    3  Northern 
Plains   States   of  North  Dakota,    South  Dakota,    and  Nebraska  until   1941 
(fig.    1).      In  South  Dakota,    for  instance,    the  average  value  of  real  estate 
in   1941   was   less  than  half  the    1930   average   and  less  than  a  fourth  of 
the   average  price   of  land  in  1920.      The  index  of  land  values,    shown  in 
figure    1,    may  even  understate  the   actual  decline   in  land  values   during 
this  period.    zJ 

Relief.  -  This   combination  of  circumstances   left  farmers   with  scant 
hope  of  averting  economic   ruin.      Local  relief  could  do  little  to  dispel 
such  widespread  distress.      In   1932,    the   Federal  Government   began  to 
pour  millions   of  dollars   into  the   distressed  and  drought -stricken  areas. 
In  the   regions  hardest  hit,    as   much  as   a  third  of  the  population  received 
relief  benefits   from  the  Federal  Emergency  Relief  Administration,    tl 
In  South  Dakota,    for   example,    a  total  of  more  than  $76  million  was 
spent  from   1931   to   193  5  by  various   county,    State,    and  Federal  relief 
agencies.      It  was   significant  that  75  percent  of  all  persons  who  received 
relief  in  South  Dakota  were  farmers,     tl 

Foreclosures.  -  Farm  foreclosures   and  other  forced   sales   increased 
rapidly  to   a  peak  of  39  per   1,000  farms   in  1933   for  the  Nation  as   a 
whole.      For  North  Dakota,    South  Dakota,    and  Nebraska,    the  numbers 
were   63,    78,    and   58  per   1,  000  farms   respectively  (fig.    2).      The  total 
number  of  forced  sales   in  the   United  States   from   1930  to   1939   amounted 
to   29  percent  of  all  farms.      In  North  Dakota  this  figure  was   48  percent, 
in  South  Dakota   67  percent,    and  in  Nebraska  41   percent. 

Tenancy  and   migration.  -  Mass   farm  foreclosures   and  abandonment 
of  farms   contributed  to  a  sharp   rise  in  the   rate  of  tenancy.      From  1920 
to   1940,    the  number  of  full  tenant  farmers  increased  by   19  percent  in 
North  Dakota,    18  percent  in  South  Dakota,    and    10  percent  in  Nebraska. 
By  1940,    about  half  of  all  farm  operators   in  these  States   owned  no  land 
(table   1). 


2/    See   page   45. 

3/  Kumlien,  W.  F. ,  and  others.  The  Standard  of  Living  of  Farm  and 
Village  Families  in  Six  South  Dakota  Counties,  1935,  S.  Dak.  Agr.  Expt. 
Sta.   Bui.    320,    March  1938,   p.    7. 

4/    Kumlien,   W.   F.     A  Graphic  Summary  of  the  Relief  Situation  in  South 
Dakota,   S.   Dak.   Agr.  Expt.   Sta.   Bui.   30,    May  1937.     Similar  data  for 
North  Dakota  and  Nebraska  are  not  available. 
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Table   1.  -  Full  tenants   as   a  percentage   of  all  farmers,    North  Dakota, 
South  Dakota,    and  Nebraska,    specified  years,     1920-50 


Year 


North  Dakota  *    South  Dakota 


1920 


1930 

1940 

1950 


Percent 
26 

35 

45 

22 


Percent 
35 

45 

53 

30 


Nebraska 


Percent 
43 

47 

53 

39 


U.    S.    Bureau  of  the  Census,    U,    S.    Census   of  Agriculture,    1950, 
v.    1,    Counties   and  State  Economic  Areas,    pt.    11. 


In   contrast  to  the  national  trend,    farm  population  in  the  three  States 
declined  rapidly  in  the   1930's   (table   2).      Apparently,    the   depression 
served  to  accelerate   migration  from  farms   in  these   States.       Many  farm- 
ers  abandoned  their  farms   and  moved  to  California  or  the  Pacific  North- 
west in  an  attempt  to  avoid  distress   brought  on  by  the   drought.      A  gen- 
eral feeling  of  hopelessness   among  farmers  no  doubt  influenced  their 
decisions  to  move. 

This  is   a  brief  glimpse   of  the  situation  that  the  Congress   attempted 
to  alleviate. 

HISTORY,    OBJECTIVES,    AND  PROVISIONS  OF   SECTION   75 

Bankruptcy,    in  its   narrow  sense,    is   a  court  procedure   by  which  the 
assets   of  an  insolvent  person  or  firm  are  placed  in  the  hands   of  the 
court  and  distributed  to   creditors  under   court  supervision.      Debts   con- 
tracted before  the  bankruptcy  action  are   settled  in  and  through  the  bank- 
ruptcy procedure. 

Since    1898,    bankruptcy  procedure  has   been  governed  by  the  National 
Bankruptcy  Act.      It  applies  to   all  types   of  bankruptcy  cases,    but  it 
specifically  provides  that  farmers   and  wage   earners   cannot  be  placed 
in  bankruptcy  against  their  will.      The   act  has  been  amended  frequently 
since   1898  in  order  to  strengthen  the  law  and  to  make  it  equitable  for 
both  creditors   and  debtors.      The   concept  of  "bankruptcy"    and  hence  the 
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Table    2.  -  Rural -farm  population  of  North  Dakota,    South  Dakota,    and 

Nebraska,     1920-50    \J 


Year 

North  Dakota 

South  Dakota  : 

• 
• 

Nebraska 

- 

Number 

Number 

Number 

1920 

393    622 

361    886 

582,738 
582, 981 

1930 

396,871 

389,431 

1940 

i 

327    498 

306,  670 
253,  545 

495,447 
391,435 

1950 

254,487 

1/    Classified  in   accordance   with   1940   definition. 

U.    S„    Bureau  of  the  Census,    U.    S.    Census   of  Population,     1940   and 
1950,    Number  of  Inhabitants    and  Characteristics   of  the   Population. 


ability  of  Congress   to  legislate   on  bankruptcy  matters  has  been  widened.  5/ 

During  the    1930's,    many   changes   were   made  in  an  effort  to  facilitate 
adjustment  of  debts   and  to  permit   financial   rehabilitation  of  various 
classes   of  debtors.       One   of  the   first   changes   was   the   enactment  of 
"Chapter  VIII"   of  the   Bankruptcy  Act,    which  included  section   75,    enti- 
tled  "Agricultural  Compositions    and   Extensions"   for  the   benefit   of  dis- 
tressed  farmers   (1933).       Later   acts,    such   as   the   Chandler  Act  of  1938, 
broadened  the   relief  that   could  be   obtained   by  individual  business   firms 
or  other  institutions.       Among   the   chief  beneficiaries   of  these   provisions 
are   corporations   (chapter  X,    Corporate   Reorganizations);    individuals 
whose   debts    consist  primarily  of  unsecured  debts    (chapter  XI,   Arrange- 
ments);  those   who   are   primarily   real   estate   owners    (chapter  XII,    Real 
Property  Arrangements   by  Persons   Other  Than  Corporations);   or  those 
who  are  primarily  wage  earners  (chapter  XIII,    Wage  Earners'    Plans). 


5/    It   is   now   substantially  settled  by  legislative   practice    and   by  judi- 
cial decision  that   "a  statute   may  be    'on  the   subject   of  bankruptcy'  with- 
out being  technically  a   'bankruptcy  law'....  in  other  words,    that   any  na- 
tional law  which  deals   with  inability  to  pay  debts   and  which  is  uniform 
throughout  the   country  is   a  law 'on  the   subject   of  bankruptcy'."      See: 
Charles  Warren,    Bankruptcy  in  U.    S.    History,    Cambridge,    Harvard 
University  Press,     1935,    p.    8. 
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It  is   useful  to  keep  the  expanded    relief  provisions   of  modern  bank- 
ruptcy legislation  in  mind  when  discussing  the  need  for   relief  laws   for 
farmers,    and   especially  the   recent  efforts  to  bring  farmer-debtor  relief 
provisions   in  line   with  relief  provisions    as   listed   in   chapters  X  to  XIII. 

History 

The  original  section   75   was   enacted   in   1933    and   contained   subsections 
(a-r).      It   was   designed  to  improve   the   financial   condition  of  farmers   by 
stimulating  voluntary  debt   adjustment.      However,    the   rising  tide   of  dis- 
tress   among  farmers  prompted  the  Congress  to  adopt  more  forceful  meas- 
ures.     In   1934,    the  Congress,    departing  from  usual  bankruptcy   concepts, 
enacted   subsection   (s),     commonly  known   as   the   Frazier-Lemke   Act. 
This   act  provided  for   compulsory  settlement   of  debts    at  the   request   of 
the   debtor   and   under  the   supervision  of  the    courts.       On  May  27,     193  5, 
the   Frazier-Lemke   Act  was   declared  unconstitutional    _'     and   a  new  sub- 
section  (s)   was   enacted   on  August   28,     1935.       This   provision  was   upheld 
in   1937.    !! 

Section   75  was  to  be   effective   for   5  years   from  the   date  of  its   enact- 
ment.      However,    its   life   was    extended   several  times   and  it  did  not  ex- 
pire until   1949.      At  present,    there   is   no   bankruptcy  legislation  that  ap- 
plies  specifically  to  farmers.     _' 

Objectives   and  General  Provisions 

Section  75,    and  particularly  subsection   (s),    introduced   a  new   concept 
into  bankruptcy  laws.      In  essence,    this   consisted  in  enabling   a  farmer 
in  financial  distress,    who  was   faced  with  the  potential  loss   of  his   farm 
through  foreclosure   or  other  means,    to   continue   operation  of  his   farm 


6/    Louisville  Joint  Stock  Land  Bank  v.    Radford,    295  U.    S.    555,    28 
Am.    B.    R.    (N.    S.)   397. 

7/    Wright  v.    Vinton  Branch  Mountain  Trust  Bank,    300   U.    S.    400,    33 
Am.    B.    R.    (N.    S. )    353.      Collier's   Manual  on  Bankruptcy,    p.    1057, 
points   out  that   "despite  the   hardships   it   imposes   upon   creditors,    sub- 
section 75   (s)   has   been  held   constitutional";   in  Vol.    V.  ,    Collier  on  Bank, 
ruptcy  states  that:  ".  .  .  as  a  general  proposition.  .  .  section  75  is  well  within 
the  bankruptcy  power  and  that  its  validity  is   now  firmly  established.  " 
(p.     124) 

8/    Farmers   may  make  use   of  chapter  XII  of  the   United  States   Bank- 
ruptcy Laws   on  "Real  Property  Arrangements   by  Persons   Other  Than 
Corporations. "      However,    most  commentators   agree  that   chapter  XH 
was   designed  to  meet  the  needs   of  owners   of  city  real  estate,    and  hence 
would  not  be   adequate   for  farmers. 
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under  court  supervision;  to  adjust  his  old  debt  structure  as  to  amount  or 
repayment  conditions,  or  both;  and  finally  to  remain  owner  or  possessor 
of  the  farm.  _' 

The   legislation  reflected  the   deep   concern  of  the   Congress   with   mass 
farm  foreclosures   and  bankruptcies   during  the   late   twenties    and   early 
thirties.      It  was   felt  that   immediate   measures   were   necessary  to  relieve 
the   economic   distress    among  the   many  individual  farmers   who  through 
no  fault  of  their  own  were   in  danger  of  losing  their  farms    and  homes, 
and   among  farm   communities   threatened  by  unrest   and  breakdown  of  law 
and  order.      Hence,    section   75   was   designed  primarily  to  protect  the  in- 
terests  of  the   farmer   and  to   enhance   his    ability  to  retain  his  farm  against 
the   creditor's   power  to  foreclose   where   he   felt  himself  capable   and  will- 
ing to   continue   in  the   farm  business.       But   it  was    also  felt  that  the   in- 
terest of  the   farm   community   and  the   creditors   themselves   were  pro- 
tected by  anticipating  the  need  for   action  before   irreparable   damage   to 
society  as    a  whole   occurred. 

The   objectives   of  section   75   were   not  immediately  recognized:      Many 
court  decisions   were   necessary  to   interpret  the   law  fully  and  to   make 
it   conform  to  the   intent  of  the   Congress.     z-L!     For   example,    the  purpose 
of  section   75   was   interpreted  by  the   United  States   Supreme  Court  in  a 
1937   decision  as   "designed  to   aid  victims   of  the   general  economic  de- 
pression. ..  It  is    reasonable   to   assume   that  under  these    circumstances, 
the   interests   of  all  concerned   will  be   better   served  by  leaving  him  (the 
farmer)   in  possession  than  by  installing   a  disinterested   receiver  or  trus- 
tee. "    LL'      A  later  interpretation  by  the  Court  was   even  more   significant. 
It  declared  that  section   75  was  intended  to   "effectuate   a  broad  program 
of  rehabilitation  of  distressed  farmers   faced  with  the  disaster  of  forced 
sales   and  an  oppressive   burden  of  debt.  .  .  The  Act  must  be  literally  con- 
strued to  give  the  debtor  the  full  measure   of  the   relief  afforded  by  Con- 
gress  lest  its   benefits   be   frittered   away  by  formalistic  interpretations 
which  disregard  the   spirit   and  the   letter  of  the  Act.  "    \zl 


9/    In  the  words  of  Collier's  Manual  on  Bankruptcy  (p.    1056),    section  75 
(s)  "...  presents  a  wide  departure  from  the  normal  bankruptcy  concept  that 
a  debtor's  estate  is  to  be  administered  for  the  benefit  of  creditors;  its  under- 
lying purpose  is  to  keep  the  debtor  in  possession  of  his  farm  by  staying  all 
proceedings  for  the  collection  of  debts  or  enforcement  of  liens.  "    McLean 
v.    Federal  Land  Bank  (C.  C.  A.    8th  1942)  49  Am.   B.   R.    (N.    S.  )  521. 

10_/    See   page   49. 

11/   Wright  v.   Vinton  Branch  Mountain  Trust  Bank,   op.    cit. 

12/   John  Hancock  Mutual  Life  Insurance  Company    v.   Bartels  (1939)  308 
U.   S.    180,    41  Am.   B.    R.    (N.    S. )  296. 
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Procedure   under   subsections   (a-r).     HI  -  Proceedings   under  section 
75  were  instituted  by  the   debtor  who  filed   a  petition  in   a  Federal  Dis- 
trict Court.       Section   75   declared  that   "a  petition  may  be  filed  by  any 
farmer,    stating  that  he   is   insolvent  or  unable   to  meet  his   debts    as  they 
mature. 


-  o     o     o 


After  the   petition  had  been  filed,    the  judge   either   approved  it   as  prop- 
erly filed   under  the   section  or  dismissed  it  for  lack   of  jurisdiction.     The 
chief  ground  for  lack   of  jurisdiction  was   the   question  of  whether  the  debt- 
or was   actually  a  farmer.     \zl 

Proceedings   were  held  before   a  conciliation  commissioner  appointed 
by  the   court.    \M    The   filing  of  a  petition   subjected   all  the   property  of 
the   debtor  to  the  jurisdiction  of  the    court.       A  farmer   could   successfully 
file   a  petition  under   section   7  5   even  after   a  foreclosure   sale   had  been 
held  until  expiration  of  his   right  of  redemption,  ill    No  proceedings  for 
foreclosure   or  other  debt   collection   could  be   started  until  the   outcome 
of  the   procedure  under   section   7  5  had  been  determined. 

The   debtor's  ipetition  included   a  preliminary  inventory  of  all  assets 
and  liabilities. 

The   first   meeting  of  creditors   was    called  by  the    conciliation   com- 
missioner  and  notice   was   given  to   all   creditors.       The   farmer  then  pre- 
sented  a  proposal  for  extension  (an  agreement  between  the  debtor  and 
his    creditors   under  which  the  time   within  which  the   creditors'    claims 


13/    For  the   full  text  of  this   law,    see   the   Appendix. 

14/    The   amended  section  75  defined   a  "farmer"   as   follows:      "...the 
term   'farmer'    includes   not  only  an  individual  who  is   primarily  bona  fide 
personally  engaged  in  producing  products   of  the   soil  but   also   any  individ- 
ual who  is   primarily  bona  fide  personally  engaged  in  dairy  farming,   the 
production  of  poultry  or  livestock,    or  the   production  of  poultry  products 
or  livestock  products   in  their  unmanufactured   state,    or  the  principal  part 
of  whose   income   is   derived  from  any  one   or  more   of  the   foregoing  op- 
erations,   and  includes   the   personal   representative   of  a  deceased  farmer; 
and   a  farmer  shall  be  deemed   a  resident   of  any  county  in  which  such 
operations   occur.  " 

15/    One    conciliation   commissioner  was   appointed  for  each   county  hav- 
ing a  population  of  500  or  more   farmers.      Counties   with  a  smaller  farm 
population  were  included  with  one   or  more   adjacent   counties.       The  rights 
and  duties   of  the   commissioners   are   enumerated  in  the   law.      See   also 
Collier  op.   cit. ,   pp.    133  ff. 

16/    For  details,    see  Collier  op.    cit.   pp.    180-196. 
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are   to  be   paid  in  full  is    extended)  or  composition  (an  agreement  for  the 
payment  of  a  percentage   of  the   creditors'   claims   in  full  satisfaction 
while   the   farmer  is   permitted  to   retain  his   farm  if  he   makes  the   pay- 
ments   agreed  upon).       Hence,    a  composition   amounts   to   a  voluntary  scale- 
down  of  the  farmer's   debt   structure.       The   creditors   were   given   an  op- 
portunity to   examine  the   debtor   and   to   submit   a  supplementary  inventory. 
A  final  inventory  was   later  prepared  by  the   conciliation   commissioner. 

The  proposal  of  the   debtor  was   either   accepted  or  rejected.      If  the 
proposal  was    accepted  by  the   majority  in  number   and   amount  of  all  cred- 
itors,   the    court   confirmed  it,    if  satisfied  that   (1)   it  included   an  equita- 
ble  and  feasible   method  of  liquidation  for   secured   creditors   and   of  finan- 
cial rehabilitation  for  the   farmer;    (2)   it   was   for  the   best   interests-  of  all 
creditors;    and   (3)   the   offer   and  its   acceptance   were   in  good  faith,_ 

To  protect   creditors,    the   act  provided  that   an  extension  or   composi- 
tion agreement   could  not   reduce  the   amount  of,    or  impair,    a  lien  below 
the   fair   and   reasonable   market  value   of  the   property.       The  future   rate 
of  interest  on  all  debts,    however,    could  be   reduced. 

If  the   agreement   reached  was    a  final  settlement   of  the   debts,    the 
farmer  was   required  to  deposit  the  necessary  funds.       The  funds   were 
then  distributed   as   directed  by  the   court   and  the   case  was   dismissed. 

Procedure   under   subsection   (s).  -  In  contrast  to  the  voluntary  nature 
of  subsections    (a-r),    subsection   (s)   provided  for   compulsory  arbitration 
at  the   initiative   of  the   debtor.       A  debtor  who  failed  to  obtain   a  majority 
acceptance   for   an   extension  or   composition  under   subsections    (a-r)   or 
who  felt   aggrieved  by  the   settlement   could  proceed  under  subsection   (s) 
by  amending  his   original  petition   and   be   "adjudged   a  bankrupt".    _' 
Subsequently,    he   had  to   ask  to  have   his   property  appraised  by  appraisers 
appointed  by  the   conciliation   commissioner   at   "its   then  fair   and   reason- 
able  market  value.  "      This    appraisal  was    subject  to   appeal  by  either  the 
farmer  or  the   mortgage  holder.      After  the   appraisal  the   court  granted 
a  stay  of  proceedings,    that   is,    a  moratorium,    of  3   years,    during  which 
the  farmer  was   entitled  to  retain  possession  of  his   property.      All  exist- 
ing liens    remained  in  full  force. 

During  the   moratorium  the   farmer  had  to  pay  a   reasonable   semi- 
annual rental,    fixed  by  the   conciliation   commissioner.      It  was  the  usual 


17_/  Hence,  in  the  subsection  (s)  procedure,  and  in  contrast  to  the 
procedure  under  subsections  (a-r),  the  farmer  was  a  bankrupt  in  the 
technical  sense  of  the  word.  This  was  necessary  because  at  the  end 
of  the   procedure  the  old  debts   were   set   aside.     See  text  below. 
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customary  rental  in  the   community  where   the   property  v/as  located,,   based 
on  the   rental  value,    net  income,    and   earning   capacity  of  the   property,, 
Additional  payments   or   a  reduction  in  rentals    could  be   ordered  if  justi- 
fied by  circumstances.       The   protection  of  the   creditors'    rights    and  the 
financial   rehabilitation  of  the   farmer  were  important   in  determining  these 
changes   in  the   farmer's   payments.       The   rental  payments   were   applied 
on  the   debts   of  the  farmer,    but   only  after  payment   of  taxes    and  upkeep 
of  the  farm  had  been  met. 

At  the   end  of  the   moratorium  period,    or   earlier,    the   farmer   could 
pay  the   appraised  value   into   court   and  thus   "redeem"   the  property.     The 
court  then  turned   over  full  possession   and  title   of  the   property  to  the 
debtor  free   and   clear  of  the   old   encumbrances.       A  reappraisal   could  be 
made   at  the   time   of  redemption  at  the   request   of  the   farmer   or  the   cred- 
itors.      However,    if  the   farmer  failed  to  redeem  within   a  reasonable  time, 
or  upon  written   request   of  any  secured   creditor,    the    court   could  order 
the   property  sold   at  public   auction.    z°J    In  this    case,    the  farmer  had 
90   days   within  which  to   redeem   any  property  sold   at   such   a  sale.     When 
these   conditions   were   met,    the   court   could  grant  a  discharge  to  the  debtor. 

Comments.  -  A  comment   is  necessary  on  the  general  nature   and  im- 
pact of  these   provisions.       After  the   enactment   of  the   Frazier-Lemke 
Act  in   1934   and    1935,    the  provisions   with  respect  to   extensions    and  com- 
positions,   under  subsections    (a-r),    assumed   a  smaller   role   than  they 
had  previously  had.  i£/    This   was   primarily  the   result   of  the   fact  that 
only  the   Frazier-Lemke   Act  provided  for   a  moratorium  of  3   years   and 
that  the   moratorium  was   not  granted  unless   the   farmer  had   amended  his 
petition  so   as   to   come  under  the   subsection  (s)   procedure.      Hence,    it 


18/    The  wording  of  this   provision  appears   to   indicate   that  a  written 
request   on  the  part  of  any  secured   creditor  for  a  public   auction  was 
"on  the   same   level"    as   the   farmer's   right  to   redeem  within  a  reason- 
able time,    and  hence  that,    if  a  creditor,    after  a  reappraisal,    made 
such  a  request,     the   farmer  was   then  unable   to   redeem.       This   would 
then  resolve  itself  into   a  race   between  the  farmer  and  the   creditor  as 
to  who  would  make  the   next  move.      For  a  closer  analysis   of  this   pro- 
vision,   see   Oglebay,    "Some   Developments   in  Bankruptcy  Law,  "     Natl. 
Assoc.    Referees   in  Bankruptcy  Jour.  ,    July   1945,    pp.     109  ff. 

19/    Collier   on  Bankruptcy,   _op_.    cit.  ,    p.    205,    states  with  respect  to 
the  enactment  of  section   75,    subsection    (s),    "The   necessity  of  obtaining 
the   consent   of  a  majority  in  number  and   amount   of  all  the   creditors, 
while   it  might   conceivably  lead  to  the   confirmation  of  a  plan  over  the 
objection  of  a  principal  secured   creditor,    usually  would   allow  such  cred- 
itor to  block  the   entire  proceeding.      Consequently.  .  .  section  (a-r)   was 
largely  inadequate  to  achieve  the   desired  results.      It  was   a  recognition 
of  this   fact  that  led  to  the   enactment  of  the  original  subsection  (s).  .  .  " 
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has   been   concluded  that   "in  the  vast   majority  of  cases,   the  debtor's  pro- 
ceeding under  those   subdivisions   (a-r)   was   instituted   merely  to  provide 
a  stepping   stone   from  which  to  reach  the   desired  three -year  moratorium 
under   subdivision   (s).       In  substance   the   debtor  needs   only  to  go  through 
the   motions   of  seeking  to  effect   a   composition  or   extension...    . "  20/ 

Also,    a  discharge   under  section   75   did  not  have   the   same   impact   as 
under  ordinary  bankruptcy.       In  ordinary  bankruptcy  procedure,    all   of 
the   farmer's   debts,    except  those   that  were   nondis chargeable,    are   nulli- 
fied  after  discharge;   the   farmer  loses   his   farm  to  the   mortgage   credi- 
tor.      Under   section   75,    the   farmer  does   not  necessarily   come   out   of 
the   procedure   debt-free.       If  he   is    successful   in   making   a   composition 
or   extension  agreement,    his   debt   structure   is   modified   as   to   amount   or 
repayment,    or  both.       If  he   makes   use   of  the   subsection  (s)   procedure, 
he  is   relieved   of  his   old  debts   only  if  he   can   refinance   himself;   that  is, 
if  he   can  either   enter  into  new  debt   obligations   or   obtain  the   necessary 
funds   by  some   other  means.       In  both  instances,    he   remains   owner  of 
the  farm  but  his   debt  structure   is   adjusted  in  accordance  with   current 
economic   conditions. 

FINANCIAL   CONDITION  OF   FARMERS  WHO  FILED  UNDER   SECTION   75 

IN   THREE   NORTHERN   PLAINS  STATES 

In  the   study  reported  here,    the   amount   of  debts   (by  type   of  security) 
and  the   amount   of  assets   were   obtained  from  the  debtors'    own  petitions 
and  inventories.      Data  on  liabilities   may  be   assumed  to  be   accurate   as 
the  petitioners   had  nothing  to  gain  by  a  failure  to  enumerate   all  debts.  <£!/ 
But  the   evaluation  of  assets   is    more   questionable   because   of  the   farm- 
ers'   personal  judgments   in  estimating  the  value   of  real  estate,    equip- 
ment,   livestock,    and  personal  property.       It   may  be   argued  that  farmers 
would   exaggerate  their  difficulties   by  placing  too  low  an  estimate   on  the 
value   of  their  real   estate.      However,    farmers   had   reasons  to   make  their 
financial  position  appear   as   favorable   as   possible   in  order  to  have   their 
cases   examined   sympathetically  by  the   courts.    ££/       Actually,    the  aver- 
age per   acre  value   of  real  estate   as   estimated  by   109  debtors  was    116 
percent  of  the   official  court  appraisals   (table   3).     Hence,  the   farmers' 
estimates   appear  to  be  quite   realistic. 


20/   Collier   Bankruptcy   Manual,    op.     cit.  ,    p.    1057. 
21/   See,    however,    page    34. 
22/   See   also  page   49. 
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Table   3.  -  Debtor's  estimate  of  real  estate  values  in  section  75(s)  cases  as 
compared  with  court  appraisals,    North  Dakota,    South  Dakota,    and  Nebraska 


Cases 
.          1/ 

Average  value 
per   acre 

Estimate 
as 

State 

T-.   i_.l      t         Appraised 
:    Debtor's   :      ^ 

value 
estimate   :               . 

/ 

percentage 

of 
appraisal 

North  Dakota 

South  Dakota 

Number 

;                   95 

:            4 

Dollars          Dollars 
6.  22                 6.  17 

32.24              35.70 

Percent 
101 

90 

Nebraska  -■ 

Total 


10 


45.  21 


30.08 


150 


109 


27.  89 


23.98 


116 


1/    Cases   that   did   not   contain  both  the  debtor's   estimate   and  the   offi- 
cial   court   appraisal  were   excluded  from  this   table. 

2/    Appraisals   were   usually  made   in  the   same   year   as   the   debtor's 

estimate. 

Ratio  of  Assets   to  Liabilities 


Most  farmers   who  filed  under   section   75  had  liabilities   in  excess  of 
assets,    although  the   difference  between  assets   and  liabilities   varied 
greatly  between  individual   cases.       Table   4   shows   the  financial   condition 
of  farmers   in  nine    counties   at  the  beginning  of  a  section-75  procedure. 

Financial  distress    among  farmers   who  petitioned  under   section  75 
appeared  to  be  greatest  in  the    3   North  Dakota  counties   where   farmers 
had   an   average   minus   net  worth  of  $5,  000  to  $6,  000  per  farm.       This 
can  be   explained  partly  by  the   fact  that  these   petitioners   did  not  use 
the   law  until  late   in  the   depression   and  hence  their  debts   may  include 
a  greater  accumulation  of  unpaid  interest   or  principal   payments. 

The   situation  was   less   severe  in  South  Dakota,    where   the   average 
minus   net  worth   ranged  from  $300  to  $3,  000  per  farm.     Variation  among 
individual   counties   was   greater  than  in  North  Dakota. 

Nebraska  cases   show  wide  variation  in  the  financial   condition  of 
farmers.      Values   of  both  assets   and  liabilities   were  generally  greater 
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Table  4.  -  Assets,    liabilities,    and  net  worth  of  farmers  applying  under  sec 
tion  7  5,    selected  counties,    North  Dakota,    South  Dakota,    and  Nebraska  1/ 


State   and   county 


Assets 


Liabilities   '  Net  worth 


North  Dakota: 

Dickey   

McLean . 

South  Dakota: 

Moody .- 

Perkins    --. . 

Yankton — 

Nebraska: 

Perkins    

Saunders    2/    

Sheridan  


Dollars 

2,  977 

3,  650 
2,  211 


12, 366 
4,  178 
8,  866 


9,  059 
14, 946 
17, 650 


Dollars 

8,988 

10,032 

7,  208 


12,723 

4,  952 

11,949 


10, 602 
20, 891 
11. 610 


Dollars 

-6,  011 
-6, 382 

-4. 997 


-  •"  3  57 
--  774 
-3, 083 


-1,  543 

-5,945 

6,  040 


1/    As    reported  in  the   debtor's   petition. 

2/     9   farmers   did  not    list  value   of  assets    and  were   excluded   from 
this   table. 


than  in   either  of  the   other   2   States.       Averages   for   2   Nebraska  counties 
result   in   a  minus   net  worth  of  $1,  500   to  $6,  000   per  farm,    while   the 
third,    Sheridan  County,    shows    a  positive   net  worth  per  farm  of  $6,  000. 
Sheridan  was   the   only  county  in  which   the   number   of  petitioners   with 
positive   net   worth  exceeded  the   number  with  negative   net  worth.       In 
this    connection,    it   should  not   be   overlooked   that  under  the   law   a  peti- 
tioner's  debts   did  not   necessarily  have   to   exceed  his   assets.       He   was 

entitled   to   relief  if  he   was  "unable   to   meet  his   debts    as   they  mature" 

oo  /  J 

at  the   time    of  his   petition,     zzl 

The   distress    situation  of  farmers   petitioning  under   section   75   may 
be   more   clearly  illustrated   by  the   large   number  of  debtors   with   an  ex- 
cess  of  debts   over   assets    (table    5).       Of  the    288   cases   studied   in  which 
farmers   estimated  the  value   of  their   assets    and  liabilities,     23  5  farmers, 


23/    An  excess   of  assets    over  liabilities   also  would  not   in  itself  pre- 
vent  a  foreclosure   action  if  farm  income   was   inadequate   to  meet  pay- 
ments  on  principal   and   interest. 
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Table  5.  -  Number  of  section  75  cases  having  excess  of  assets  and  number 
having  deficiency  of  assets,    selected  counties,    North  Dakota,    South  Dako. 
ta,    and  Nebraska  L'  ^ 


State   and   county 


North  Dakota: 

Burke  

Dickey   

McLean 

South  Dakota: 

Moody 

Perkins ---- 
Yankton 

Nebraska: 

Perkins 

9  I 

Saunders    _' 

Sheridan  


Cases 

Cases 

Cases 

:        having 
excess      : 

having 
deficiency 

of  assets 

of  assets 

Number 

Number 

Number 

65 

65 

35 

— ,  _ 

35 

61 

2 

59 

32 

14 

18 

5 

2 

3 

19 

4 

15 

18 

7 

11 

33 

6 

27 

20 

18 

2 

1/    As   reported  in  debtor's   petitions. 

2/    9   debtors   in  Saunders   County  failed  to  list   assets    and  were   ex- 
cluded from  this   table. 


or   82   percent,    listed  more   liabilities   than  assets.       Thus,    about  4   of 
5   debtors   apparently   could  not   meet  their  obligations,    even  by  selling 
all  their  property.       These   data  apparently  indicate  that  debtors   who 
petitioned  under   section   75   in  the   North  Dakota  counties   were   weaker 
financially  than  those   in  South  Dakota  or  Nebraska.       The  percentage   of 
petitioners   with   more   debts   than  assets   is    99   for  North  Dakota,     65  for 
South  Dakota,    and    56   for  Nebraska. 


In   8   of  the   9   sample   counties,    the   majority  of  farmers   who  used 
section   75   were   apparently  unable,    under  prevailing  economic  conditions, 
to   satisfy  their  debt   obligations   or  to   continue   farming  unless  their  debt 
structures   were   adjusted.       Foreclosure   action  was   threatened  or  in 
progress   in   most   cases. 
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Sheridan  County,    Nebr.  ,    was   the   only   county  with  a  majority  of  cases 
in  which  the   average   amount   of  assets   was   greater  than  the   average  lia- 
bilities.      Petitioners   in  this    county,    which  is    characterized  by  large  cat- 
tle  ranches,    seemingly  placed   a  higher  value   on  their   assets   than  would 
appear  to  be  justified  in  view  of  prevailing  economic   conditions    and   of 
later   appraisals   by  the   court.        For   example,    one   farmer  in  Sheridan 
County  estimated  the  value   of  his   real   estate   at  $20   an  acre   but  it  was 
appraised   at  $7.      As   this   operator  owned    560   acres,    the   discrepancy 
of  $7,  280   amounted  to  more  than  the  total  value   of  his   real  estate. 

On  the   whole,    the   debt-asset   situation  shows   that   petitioning  farmers 
had   acquired   capital   assets    earlier  when  both  the   value   and   earning  ca- 
pacity of  assets   were   higher.       During  the   depression,    both  the   market 
Aralue   and  the  earning   capacity  of  these   assets  had  fallen  drastically.     In 
many  cases,    the   current   market  value   of  the   assets   was   less   than  the 
mortgage   obligation  against   them.       Thus,   farmers   had  neither  the  means 
nor  the   incentive  to  pay  off  their  mortgages. 

Distribution  of  Debts 

Debts   secured  by  real   estate   mortgages   composed  the  bulk  of  farm- 
ers'  liabilities   in  the   cases   studied.       This   is   due    chiefly  to  the   high  in- 
cidence  of  farm  ownership  among  petitioners.      Each  farmowner  had   at 
least  one   real   estate   mortgage   and  many  had   second   and  third  mortgages 
secured  by  the    same   property. 

Most   real   estate   debts   listed  by  farmers  included   some   payments 
due   on  both  interest   and   principal.       In  fact,    real   estate   debts   at  the  date 
of  petition  were   usually  higher  than  the  value   of  the   original  mortgages 
(table    6).      During   a  span  of   1    to   20   years,    farmers   in  only   2   of  the   9 
counties   were   apparently   able   to   reduce  the  size  of  their  real  estate  debt 
before   filing  petitions   under  section   75. 

Chattel   mortgages,    secured  by  livestock,    machinery,     crops,     and 
other  personal  property,    accounted   for   a  significant  proportion  of  total 
debts   in  many  section  7  5   cases.      It  is   apparent  that  most  distressed 
farmers    attempted   to   obtain  funds   by  mortgaging  almost   everything  on 
their  farms.      Some   petitioners   had  as   many  as    20   chattel  loans   in  ad- 
dition to  a  first   and  second  real  estate   mortgage. 

Debts   having  priority  under  bankruptcy  laws   are   placed  in  a  separate 
category.      These   debts   consist  primarily  of  real  estate   and  personal 
property  taxes,    which,    in  effect,    are   a  lien  against   all   assets   of  the 
debtor.     Hence,   this  type  of  debt  is  a  significant  indicator  of  financial  dis- 
tress among  farmers  prior  to  their  filing  a  petition  under  section  75.   Debts 
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Table  6.  -  Comparison  of  original  real  estate  mortgages  with  total  real  estate 
debts  at  date  of  petition  under  section  75,  selected  counties,  North  Dakota, 
South  Dakota,    and  Nebraska 


County 


North  Dakota: 

Burke 

Dickey   

McLean . 

South  Dakota: 

Moody- -. .. 

P  e  r  kins . 

Yankton . . 

Nebraska: 

Pe  rkins 

Saunders 

She  ridan 


Cases 


Original 
real  estate 
mortgages 


Total 
real  estate 
debts 
2/ 


Number  1/         Dollars 


62 
30 
48 


26 

5 

17 


18 
31 

19 


272,476 
178,  774 
208, 267 


351, 839 

7,  800 

185,087 


140, 996 
632, 261 
177, 053 


Dollars 

300, 080 
219, 312 
250, 880 


321, 000 

10, 300 

177, 838 


155,  038 
695,  943 
190,438 


1/    32   debtors   did  not   own   real   estate   or  failed  to   list   amount  of 
debts   and  were  thus   excluded. 

2/    Includes   mortgages   plus   accumulated  unpaid   interest. 


owed  the  United  States   Government,    such  as   feed   and   seed  loans,    and 
wages   due   others    are   also  included   in  this   group. 

Records   reveal  that  in  section   7  5   cases,    unsecured  debts,    that  is, 
loans    contracted  by  the   debtor  without  pledging   any  specific   property  as 
collateral   and  which   may  be   enforced   only  against  that   part   of  the  debt- 
or's  assets  that   is   not   covered  by  secured  debts,     consisted   mainly  of 
open   accounts   with  grocery  stores,    grain   elevators,    lumberyards,    oil 
companies,    and  other   retail   establishments.       In  most  instances,    these 
debts   were   relatively  small.       However,    they  generally  involved  a  large 
number   of  creditors    and   often   accounted  for   a  considerable  proportion 
of  the   total  indebtedness   of  farmers. 
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Average   amounts   of  debts   in   each   of  the   9   counties   were   classified 
by  type   of  security   (table   7).       The   amount   of  real  estate   debts  averaged 
from  $2,  000  in  Perkins   County,    S.    Dak.,    to  $17,000   in  Saunders  County, 
Nebr.       These   differences   may  be  explained  largely  in  terms   of  land  values 
and  farm  sizes.      In  general,   except  for   the   two   mentioned   above,    cases 
in  areas   with  favorable   soils    and   climate    or  with  large   farms   involved 
a  higher   real   estate   debt  than  others.       In  Perkins   County,    only   5  farms, 
all  below  average  in  size,     were   involved   in  section   75  procedures.     The 
very  high   real   estate   debts   in  Saunders   County  were   apparently  due  to 
the   intensive   type   of  farming   carried   on  and  to  the   large   number  of  im- 
provements  on  farms. 

Debts   secured  by   chattel   mortgages    accounted  for   a  larger  share   of 
farmers'   total   indebtedness   in  North  Dakota   than  in  either  South  Dakota 
or  Nebraska.       Farmers   in  North  Dakota  apparently  were   able  to  borrow 
large   sums   by  using  their  personal  property  as    security.       The   bulk   of 
these   loans    consisted   of  mortgages   on   crops    and  livestock. 

One  petitioner  in  Burke  County,  N.  Dak.  ,  had  more  than  20  chattel- 
secured  loans.  Crop  mortgages  for  8  consecutive  years  were  listed  on 
his   petition,    along   with    5   mortgages   on  livestock. 

Delinquent  taxes   and   other  debts   having  priority  of  law   ranged   from 
$300   to  $400   per   case.       Although  these   debts    represent   a  small  propor- 
tion of  total   indebtedness   in  most   instances,    they   represent  unpaid  taxes 
for   several  years   prior  to  the   filing  of  a  petition. 

Unsecured  debts   averaged  from  $1,000   to  $3,000   in  the   9   sample 
counties.       North   and   South  Dakota  had   a  larger  proportion  of  these  debts 
than  Nebraska.       The  need   for  this   type   of  credit   and  its    availability 
were   probably  the   determining  factors   that   contributed  to  this   difference. 
Lenders   in  McLean  and  Yankton  Counties   apparently  were   willing  to   ex- 
tend  more   credit  without   security. 

Size   of  Farm 


Farmers   who  were  in  distress   mainly  because   they  were   operating 
small  units    might  be   expected   to  have  taken   recourse   to   section   75 
more   frequently  than  farmers   who  operated  large   or   efficient  farms. 
In  other  words,    did  the   law   encourage   farmers   on  small  units   to   con- 
tinue  operation  of  their  farms    and  thus    delay  or  prevent  needed   adjust- 
ments  in  farm   size? 
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Table    7.  -  Average  indebtedness  per  farm  by  type  of  security,    farmers 
petitioning  under  section  75,    selected  counties 

Secured  indebtedness 


County 


Debts 

Unsecured 

Real 

estate 
1/ 

Other 
1/ 

:       having 
:     priority 
of  law 

indebted - 
:      ness 
:         1/ 

1/ 

Dollars 

Dollars 

Dollars 

Dollars 

4,  840 

3,  372 

338 

1,  158 

8,458 

1,  650 

343 

1,019 

5,  028 

1,  679 

289 

1,901 

12, 346 

1,  305 

406 

1,  880 

2,  060 

1,471 

373 

1,437 

10, 143 

1,  186 

391 

1,967 

8,  613 

1,  171 

370 

916 

17, 114 

2,  190 

349 

2,946 

10, 023 

1,348 

311 

1,  278 

North  Dakota: 

Burke . — . 

Dickey   

McLean 

South  Dakota: 

Moody ____. 

Perkins 

Yankton ____, 

Nebraska: 

Perkins 

Saunders 

Sheridan 


1/    Average  per  farm   reporting. 


Distribution  of  all  farms   in  the  nine   sample   counties   was    compared 
with  distribution  of  farms   using  section  75   (table   8).       The   size  group 
containing  the  largest  number   of  all  farms   was    considered   average  for 
each   county.       Using  this   method,    it  was   found  that   46   percent  of  the 
petitioners'    farms   fell  into  the   average   size  group,    39   percent  were 
below,    and   15  percent  above.       This    compares   with  39  percent  of  all 
farms   in  the   average  group,     32  percent   of  which  were   below   average 
and   29   percent   above.       Thus,    the  number  of  section   75  farms   was    7 
percent  greater  in  both  the   average   and  the   smaller   size  groups   but 
14  percent  less   in  the  larger  size  group.        This   would  indicate  that  small 
farmers   and  those  with  farms    of  average   size  tended  to  use  the   law 
somewhat   more   frequently  than  large   farmers. 

Additional  factors    must  be   considered,    however:      few  extremely 
small  farms   were   involved   in  the  procedure.      Information  on  farm  size 


-   25    - 

Table  8.  -  Comparison  of  size  of  farms  in  section  75  cases  with  size  of  all 
farms,    9  North  Dakota,    South  Dakota,    and  Nebraska  counties 


State 


Farms  below 

average  size 

group 


All      :  Section 
farms   :       75 
1/        :  farms 


Farms  in 

average  size 

group 


All      :  Section 
farms    :       75 
1/        :    farms 


Farms  above 
average  size 

grouP 


All      :  Section 
farms   :        75 
1/        :  farms 


Number  Number  Number  Number  Number  Number 


North  Dakota 

South  Dakota 

Nebraska 

Total 


1.441 


2,  094 


1,  394 


50 


28 


33 


2,424 


1,  504 


1,  935 


90 


14 


27 


1,  647 


1,094 


16 


1,739         20 


4,929         111 


5,  863 


131 


4,480         44 


1/    Census   of  Agriculture. 


was  obtained  from  the  debtor's  schedule  and  as  the  farmer  was  required 
to  list  only  the  land  actually  owned,  it  is  probable  that  some  petitioners 
were  farming  more   (rented)   land  than  was   listed  on  the   schedules. 

It  may  be  concluded  that  most  farmers  who  filed  petitions  under  sec- 
tion 75  were  operating  units  of  a  size  that  was  not  out  of  line  with  other 
farms   in  the   same   area. 


ADEQUACY  OF  SECTION  7  5   FROM   THE   FARMER'S  VIEWPOINT 

It  is   reasonable   to  assume  that  farmers   who  petitioned  under  section 
75   expected  to  remove  the  threat  of  immediate   foreclosure,    to   continue 
farming  operations,    and  to  have  their  debt  structures   adjusted  in  ac- 
cordance with  prevailing  economic   conditions.       The   adequacy  of  the  law 
from  the  viewpoint   of  farmers    can  be   measured  by  the   extent  to  which 
their  expectations   were   realized. 

Use   in  the   United  States   as    a  Whole 

A  total  of  13,  486  section  75  cases  occurred  in  the  country  as  a  whole 
from  1937  through  1949.    _'      These  cases  were  widely  distributed  (table  9). 


24/   No  accurate   records   are   available   for   1933-36  for  section  75   cases 
in  the  United  States. 


Table  9.  - 
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Number  of  section  75  cases  in  the  United  States,    by  States, 

1937-49    1/ 


Cases 

State 

Cases 

State 

\      All      ":      Per     :' 

cases    :     l >  00°   : 
farms 

All      \      Per 

:    cases    :    l>  00° 
farms 

.Number  Number  [ 

[New  York 

[Oregon 

[Washington  . 

[Louisiana 

[Pennsylvania  . 

Number  Number 

North  Dakota 

C  alif  ornia  - - 

Texas  _  —  _  — 

;  2,  534           30.  0    J 
'  1,  980           13.  2    ; 
1,199              2,4    [ 
919              3,3    ; 
887              4.  2    ; 
485              1.9    J 
424              1.  4    ". 
422              3.  2    [ 
406              1.  6    \ 

361        i.8  ; 

348              1.4    .' 

302        i.4  ; 

235                .9    i 
228              1.0 

204                .  7    j 
198              6.4    ! 

179        1.0 
178        2.7 
175        2    1 

Missouri 

Oklahoma 

A  r*k  ansas-------- 

165        1.0 
163           .  9 
152             9 

North  Carolina 

Nebraska — 

Ohio 

Indiana 

Georgia  -. 

Iowa 

Tennessee 

[Minnesota 

[Colorado 

[Wisconsin 

[Virginia 

[All  other 
States  2J 

.'      Total . 

147           .7 
133        2.1 
120           .  6 
108          .4 

834          .  5 

Illinois 

Mississippi 

Utah . 

13,486        2.0 

1/    Data  prior  to   1937   not   available   from  listed   sources. 
2/    South  Dakota  had   79   cases. 

Administrative   Office   of  the   U,    S.    Courts,    Division  of  Bankruptcy, 
and  Census   of  Agriculture,     1935. 


The   number  of  cases   was   highest  in  North  Dakota,    California,    Texas, 
Missouri,    and  Oklahoma,       These    5   States   had   a  total  of  7,  519   cases, 
or   54  percent   of  all   cases   in  the  United  States,       North  Dakota  alone  had 
2,534   cases,    or   18  percent  of  the  national  total.       On  a  per   1,000  farm 
basis,    the   number  of  section  75   cases    appears   to  be   relatively  small  in 
most  States. 


Variations   among  States   in  the  number  of  section   75   cases   may  be 
due   partly  to  differences   in  the   number,    size,    and  type   of  farms   in  each 
State   and  the   severity  of  economic  distress.       But   drought,    low  prices, 
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and  the   widespread   agricultural   distress    may  not,    in  themselves,    explain 
why  so   many   more   section   75   cases   occurred  in  North  Dakota  than,    for 
instance,    in  South  Dakota  or   Nebraska.      Interviews   with  persons   who 
were   involved  in  section   75   procedures   in  North  Dakota  gave   insight   in- 
to the   reasons    for  its   extensive   use   in  that  State.       Most  important,   per- 
haps,   was   the   fact  that  farmers   were   better  informed   as   to  the   provi- 
sions   and  objectives    of  the   law.       The   North  Dakota  press    carried  many 
informative   articles.       Farmers'    meetings   were   held  throughout  the  State 
for  the   purpose   of  discussing  the   relative   merits   of  the   act   and  to   en- 
courage  its   use.       Most  North  Dakota  farmers   interviewed,    in   contrast 
to  South  Dakota  or  Nebraska  farmers,    apparently   are   familiar  with  the 
procedure   and  provisions   of  section   75   and   are   aware   of  their   rights 
under  it.       Without  doubt,    the   widespread   information   and   educational 
programs   in  North  Dakota  increased  the   use   of  section   75   in  that  State. 

The   number   of  petitions   filed   in  the   United  States   as    a  whole   fluc- 
tuated  from  year  to  year  between   1937    and    1949   (table    10).       During 
this   period,    the   number  of  petitions    remained   fairly   stable  until   1943, 
except   for   1938   which  had   an  exceptionally  large   number  of  cases. 
After   1942,    the   number   of  petitions   declined   rapidly. 

As    a  petition  under  section   75   could  be   filed  only  at  the   initiative  of 
the   farmer,    it  is    apparent  that  the   use   of  the  law  was   a  function  of  the 
attitude,    and   the   changes   in   attitude,    of  farmers.       A  debtor  was   most 
likely  to   seek   relief  under  the   law  when  he   had   a   reasonable   expecta- 
tion of  success.       The   decision  of  distressed   farmers    could  be   motivated 
by  such  factors   as   prevailing   economic   conditions,    collection  policies  of 
creditors,    or  decisions   of  the   courts   pertaining  to  the   conditions   under 
which  the   law   could  be   used   or  to  the   benefits   that   could  be  derived 
therefrom,    as   well   as   by  conditions   of  a  more   personal  nature. 

Use  in  the   Three   Northern  Plains   States 

For  the   3   Northern  Plains   States   a  total  of  3,914   cases   was    record- 
ed during   a  period   of   14  years   (table    11).       North  Dakota  had  the   high- 
est number  with   2,  651    cases;    Nebraska   1,  012;    and   South  Dakota   251. 

Use   of  section   75  procedures   fluctuated  greatly  from  year  to  year. 
In  all   3   States,    a  sharp  increase   in  number   of  cases   occurred  during 
the   early  years   of  the   law.       A  decline   in  petitions   took  place   in   1936 
followed  by  a  second  peak  in   1937-38.       In  the   early  forties,    another 
increase   in  number   of  cases    occurred,    mainly  in  North  Dakota. 

Apparently  these   sharp  fluctuations   do  not  follow   changes   in  the  eco- 
nomic  condition   of  farmers   as    reflected  by  general  economic  indicators 
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Table  10.  -  Number  of  section  75  cases  in  the  United  States,   by  date  of 

filing  petition,    1937-49    1/ 


Year   2J 


Cases 


Year 


Cases 


1937 
1938 
1939 
1940 
1941 
1942 
1943 


Number 

1,927 
3,424 
1,969 
1,  836 
1,  700 
1,  547 
782 


1944 
1945 
1946 
1947 
1948 
1949 


Number 

234 
119 
122 

56 

14 

85 


1/    Data  prior  to    1937   not   available. 
2/    Year  beginning   March   1. 

Administrative   Office   of  the   United  States   Courts,    Division   of  Bank- 
ruptcy. 


Table  11.  -  Section  7  5  cases  by  date  of  petition  in  North  Dakota,  South  Dakota, 

and  Nebraska,    1933-46  U 


Year 


1933  -- 

1934  -- 
1935 

1936  -- 

1937  -- 

1938  -- 

1939  -- 

1940  -- 

1941  — 

1942  -- 

1943  -- 

1944  — 

1945  -- 

1946  -- 

Total 


North  Dakota'  South  Dakota 


73 
116 

74 
565 
286 

17 
143 
469 
645 
223 

32 
4 
4 


2,  651 


6 

91 

73 

10 

10 

36 

5 

6 

8 

5 


251 


Nebraska 

Total 

6 

283 

447 

302 

491 

18 

102 

66 

641 

145 

467 

36 

58 

71 

220 

53 

530 

32 

682 

6 

229 

___ 

33 

_  _  _ 

4 



4 

1,012 


3,914 


1/    No  petitions   filed  after   1946, 
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such  as   the  number   of  farm  foreclosures   in  the  three   States.     25/     (See 
figure    2,    p.   8. )      In   any  event,    the   total  number   of  petitions,    even  during 
the   years   in  which  they  were   most  numerous,    was    relatively  small  com- 
pared  with  the  number   of  forced  farm  sales.       It  is   apparent  that   rela- 
tively few  distressed  farmers   availed  themselves   of  the   law.       This   is 
true   even  in  North  Dakota  where   the   law  was   used   most   extensively. 

On   the  whole,    petitions   tended   to  be   higher  in  those   areas   where 
farm  production  is   less   affected  by  uncertainties   of  weather.       This   is 
in   contrast  to  farm  foreclosures.       In  South  Dakota,    for  instance,    de- 
tailed information  is    available   on  the   incidence   of  foreclosures  by  State 
economic   areas.     Foreclosures  were   heaviest  in  economic   area   1,   where 
average   rainfall  is   low,   while  bankruptcies  were  most  numerous  in  eco- 
nomic  area  4b  where   average   rainfall  is    relatively  high   (table    12). 

Outcome   of  Section  75  Cases 


Section   75  procedures    could  be   terminated   either  by  a  dismissal  or 
by  a  discharge   of  the   debtor.       The   court   could  dismiss   a   case   for  lack 
of  jurisdiction,    failure   of  the   debtor  to   obtain  acceptance  of  his  proposal 
or  to  amend  his   petition,    lack  of  prosecution  (that  is,    abandonment  by 
the  petitioner  of  the    court  procedure),    fraud   on  the  part  of  the  debtor, 
or  other   causes   permitted  by  the   law.      A   case    could   also  be   dismissed 
under   subsection  (a-r)   if  a  voluntary  agreement  was    reached   between 
the  debtor   and  his    creditors. 

In   contrast,    a  discharge   was   given  only  under   subsection  (s).       It 
was   granted  by  the   court   at  the   end  of  the   moratorium  procedure   and 
upon  payment   of  the   appraised  value   of  the   farm  the   debtor  was  relieved 
of  all  debts   provable   at  the   date   of  his   petition. 

The   various    reasons   for  dismissal   make   it  difficult  to  use  the   two 
types   of  judicial  termination   as    a  basis   for   classifying  section   75  cases 
into   cases   successful  or  unsuccessful  from  the  viewpoint   of  benefits  re- 
ceived by  the   petitioners.       That   is,    it   cannot  be   assumed  that  only  those 
cases   that   resulted   in  discharges   were   successful   for  farmers.       A  dis- 
missed  case   could  be   successful  if  a   court -supervised   settlement   or   an 
out-of-court   agreement  permitted  the   farmer  to   continue   farming.   Hence, 
the   difference   between  a  dismissed   and   a  discharged  case  could  be  mere- 
ly that   in  the   former  the   settlement  was    reached  through   a  voluntary 
agreement  with  or  without   court   supervision,    while   in  the   latter  the 


25/    Noneconomic  factors   that   may  be    responsible   for  these  variations 
are  discussed  in  a  later  section. 
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Table  12.  -  Relation  of  farm  foreclosures  to  farmer  bankruptcies  in  South 

Dakota  by  farming   areas,     1928-49 


Area 


Farms 
(1950) 


Foreclosures 
(1928-49)   1/ 


Total 


Per 

1,  000 
farms 


Bankruptcies 
(1928-49) 


Total 


Per 

1,  000 
farms 


1   __ „ 

2a 

3a 

3b 

4a 

4b 


Number 

11,047 

7,  169 

9,  514 

4,  869 

10,  572 

10, 377 

12,  783 


Number        Number 


Number       Number 


7,475 

4,  208 

5,  518 

3,  254 

4,  384 
4,  371 
3,  125 


680 
590 
580 
670 
410 
420 
240 


81 

54 

166 

41 


(71) 
(44) 
(79) 
(35) 


135(114) 

90    (70) 

226(131) 


7.3 

7.  5 
17.4 

8.4 
12.  8 

8.  7 
17.7 


1/    These   figures   include   ordinary  farmer  bankruptcies,    of  which  there 
were    188   between   1933    and    1949,    and   354  between   1928   and    1932.     The 
figures   in  parentheses   are  the   numbers   of  section   75  cases  between  1933 
and   1949. 

Lundy,  Gabriel,  and  Pengra,  Ray  F.  Farm  Mortgage  Foreclosures 
in  South  Dakota,  1921-1949.  S.  Dak.  State  Col.,  Agricultural  Econo- 
mics  Department,    Rev.    Supp.    to  Cir.     17.      December    1950. 


arrangement  was   imposed  upon   creditors   according  to  the  law.      From 
the  viewpoint  of  farmers,    it  was   immaterial  how  the   relief  was   to  be 
obtained   so  long   as   it  was   obtained. 


However,    in   cases   that   were  dismissed  for   reasons   other  than  the 
conclusion  of  an  agreement,    a  dismissal  would  indicate   no   relief  gained 
for  the  petitioner.      If  it  were   found  that   such  dismissal   cases   were 
more  numerous   than  discharged   cases   this   would  indicate   that  section 
75  was   unsuccessful   in  giving  direct   relief  to  distressed  farmers. 

It  is   important  to  keep  in   mind  these   distinctions   because   individual 
section   75   cases    cannot   be    classed   as   successful   or  unsuccessful  unless 
all   court  files  have   been  examined   and  the   deed  and   mortgage   records 
studied. 
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Outcome   in  the   three   Northern  Plains   States.  -  As   it  was  not  possible 
to   study  each  individual  case   in  the  three   States,    no  quantitatively  accu- 
rate data  can  be   given  on  the  final  outcome   of  all  petitions.       However, 
some   remarks   of  a  general  nature   can  be  made. 

From  table    13,   it  is  apparent  that  the  time   at  which  the   debtor  filed 
his   petition  was   important  in  the   outcome  of  a  case.      The   majority  of 
cases   that  were  initiated  during  the   early  years   of  the  law  were  dis- 
missed  rapidly  by  the   courts.       Of  the  total  number  of  cases   that  oc- 
curred from   1933   to   1939,    92   percent  in  North  Dakota,    93   percent  in 
South  Dakota,    and   98  in  Nebraska,    were   dismissed.       This   is   in  con- 
trast to  the    1940-46   period,    in  which  only  50   percent   of  all  cases  in 
North  Dakota,    40  percent  in  South  Dakota,    and   93   percent  in  Nebraska 
were   dismissed. 

These   differences   are  largely  the   result  of  changes   in,    and  legal  con- 
troversies  surrounding,    the   law,    and   of  changes   in  economic   conditions. 
Before   the  passage  of  the   Frazier-Lemke  Act,    many  cases   are  known 
to  have  been  dismissed  because   no  agreement   could  be   reached  under 
subsections   (a-r).      When  the   Frazier-Lemke  Act  was   declared  uncon- 
stitutional 3   months   after  its   enactment,    a  large  number  of  cases   in 
the   3  States  were  dismissed  on  constitutional  grounds   before  the  amended 
law  was   held  to   be   constitutional  in   1937.       For   example,    in   1936   more 
than   100   North  Dakota  cases   were  dismissed  on   constitutional  grounds 
during  a  period   of  less   than   5   months. 

Many  cases   were   dismissed   on  the   grounds   that  the  debtor  had  no 
hope   of  eventual   rehabilitation   and  had  not  petitioned   in  good  faith.       In 
1938,    a  North  Dakota  court  decision  dismissed   more  than  130   cases   for 
lack  of  good  faith  on  the  part  of  the  debtors.       The  South  Dakota  court 
dismissed   28   cases   in  one  day  for  the   same   reason.      In   1939,    the  Su- 
preme  Court   ruled  out  this    cause  for  dismissal  and  stated  that  a  farmer 
had  an  absolute   right  to  file   an  amended  petition  under  subsection  (s), 
despite  the   absence   of  a  reasonable  probability  of  his   financial  rehabili- 
tation.   26/ 

Large  numbers   of  cases   were   dismissed  because  the  debtors   failed 
to  file  amended  petitions  under  subsection  (s).      Court   rules   provided  that 
a  debtor   must   amend  his   petition  within   3   months    after  his   proposal  had 
been  rejected  by  his   creditors.       This   cause  for  dismissal  was   particu- 
larly prevalent  in  Nebraska. 


26/    John  Hancock  Mutual  Life  Insurance   Company  v.    Bartels   (1939) 
308   U.    S.     180,    41   Am.    B.    R.    (N.    S.  )  296. 
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Table   13.  -  Total  section   75   cases   in  North  Dakota,    South  Dakota  and 
Nebraska,    by  type  of  termination,     1933-39   and    1940-46    lJ 


Year 


1933-39  - 

1940-46  - 
Total. 


North  Dakota 


Dis- 
missed 
cases 


Dis- 
charged 
cases 


South  Dakota 


Dis- 
missed 
cases 


Dis- 
charged 
cases 


Nebraska 


Dis- 
missed 
cases 


Dis- 
charged 
cases 


Number  Number  Number  Number  Number  Number 


1,  046 


753 


85 


767 


215 


8 


16 


12 


836 


150 


14 


12 


1,799 


852 


223 


28 


986 


26 


1/    All   cases   that  did  not  terminate  with  a  discharge  were   classified 
as   dismissed. 


Some  petitioners   failed  to  pursue   their   cases   under  section   75   or 
discontinued  them  entirely.       These   cases   were   eventually  dismissed  for 
lack  of  prosecution. 

In  addition  to  these   reasons   for  dismissal,    some  cases  were  dismissed 
upon  request  of  the   debtors.       This   would  indicate  that   either   some  agree- 
ment was   reached  between  the   debtors    and  their   creditors    or  the  debtors 
considered  their  situation  hopeless   and  wished  to  terminate  the  procedure. 

A  basic   reason  that   contributed  to  most  dismissals   was   the   financial 
position  of  the   debtor   at  the   time   of  filing   a  petition.      In  the  nine   sam- 
ple  counties,    the  liabilities   of  farmers   were   usually  greatly  in  excess 
of  their  assets.      Foreclosure  proceedings  had  already  been  completed 
in   most   cases    and  sometimes   the  period   of  redemption  had   expired. 
These   factors   would   appear  to  indicate   that  the   legislation  was   enacted 
too  late   to   aid  farmers   who  were   already  in  a  desperate   financial   con- 
dition or  that  farmers   did  not   make   use   of  the   law  until  their  distress 
was   acute. 

Outcome   in   9   sample   counties.  -  Signficant  differences   existed  between 
the   3   States  with  respect  to  the   relative  number  of  dismissed  and  dis- 
charged  cases   in  the   9   sample   counties.      In  North  Dakota,    68  percent 
of  all  cases  were  dismissed   and  32  percent  were  discharged;  in  Nebraska, 
97  percent  were  dismissed  and   3   percent  were  discharged.       Thus,    the 
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ultimate   outcome   of  section   75   cases   was    apparently  influenced  by  when 
and  where   the   petitions   were   filed. 

The  validity  of  using  type   of  judicial  termination   as   a  measure   of 
benefits    received  by  petitioners   was   tested   in  the   nine   counties.       In  ad- 
dition to   the   Federal   court   records,    county  deed   records   were   examined 
for   each  petition  in  order  to  determine  not   only  the   outcome   of  the  court 
procedure,    but   also  whether  the   distressed  farmer   retained   ownership  of 
his   farm.       Outcome    of  a  case   was   considered  satisfactory  if  the  farmer 
retained   ownership   of  his   farm  during   and   after  his   petition. 

For  the   9   counties    as   a  whole,    nearly  two-thirds   of  the    271    cases 
were   dismissed  by  the   courts.       The  bulk  of  the   dismissals   occurred  be- 
fore   1940,    while   most  of  the   discharged   cases   occurred   subsequently. 
However,    in  the   3   North  Dakota   counties,    which  alone  accounted  for  more 
than  half  of  the   cases   examined,    the   largest  number  of  petitions   were 
introduced   after    1939. 

In  the    166   cases   that   ended  in  dismissal,    37   farmers    (22   percent) 
kept  their  farms,    while    117    (70   percent)   did   not   retain  ownership.     In 
the    105   cases   ending  in  discharge,    90   petitioners   (86  percent)    retained 
ownership;   and   12   (11   percent)   lost  their  farms    (table    14).       Most  of  the 
cases   in  which  the  petitioners   were   successful   in  retaining  ownership  oc- 
curred during  the  period   following    1939. 

Hence,    the   type   of  judicial   termination  appears   to  be   indicative   of 
the   outcome   of  a   case,    if  the   time   during  which  the  petition  was   filed  is 
taken  into   consideration   more. 

As    most   dismissed   cases    resulted  in  loss    of  ownership  for  the  farm- 
ers,   it  is   apparent  that  relatively  few  debtors   were   able  to   reach  volun- 
tary settlements   with  their   creditors   under  subsections   (a-r),    as  a  result 
of  which  they  were  permitted  to  retain  ownership.      Cases   dismissed  for 
reasons   other  than  voluntary  agreements   (those  in  which  farmers   were 
not   successful   in   retaining  ownership)   outnumbered   cases   discharged 
under  subsection  (s)   that  were   successful  for  the  petitioners. 

For  the   9   sample   counties,    it   may  be   concluded  that   section   75  was 
not  successful  in  giving  direct   relief  to  farmers   during  the   first   6  years 
of  its   operation,    but  that   its    effectiveness   was   considerably  strengthened 
during  later  years. 

Although  no   statistical   inferences   can  be  drawn  from  the   9   sample 
counties   for  the    3   States,    apparently  the   majority  of  petitions   filed  in  the 
area  did  not  give  direct  relief  to  farmers  except  during  the  years    1940-49. 
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Table  14.  -  Type  of  termination  in  271  section  7  5  cases  and  changes  in  farm 
ownership:     9    counties,    North  Dakota,    South  Dakota,    and  Nebraska, 
1933-39   and   1940-49    \I 


Dismissed  cases 

Discharged   cases 

State 

and 

period 

'  Farmers 

Farmers 

'  Farmers 

Farmers 

retained 

lost 

Outcome 

retained 

lost 

Outcome 

owner- 

owner- 

uncertain 

owner- 

owner- 

'uncertain 

'.      ship 

ship 

ship 

ship 

Number 

Number 

Number 

Number 

Number 

Number 

North  Dakota: 

1933-39---= 

3 

12 

2 

_  _  _ 

___ 

1 

1940-49 

18 

12 

3 

86 

6 

2 

South  Dakota: 

1933-39 

10 

24 

6 

—  « 

5 

_ __ 

1940-49 

1 

1 



_„_ 

___ 



Nebraska:            ; 

1933-39 : 

4 

66 

1 

—  _ 

1 

__  _, 

1940-49---- 

1 

2 



4 

___ 

___ 

Total  ---   : 

37 

117 

12 

90 

12 

3 

1/    Petitioners   who  owned  no   real   estate   (tenants)   were   excluded  from 
this   table. 


Nature   and  Extent   of  Debt  Adjustments 


Section   75  provided   for  two  methods   of  debt   adjustment.       The   first 
method  was   a  composition,    or  voluntary,    scale -down  contained  in  the 
debtor's   proposal  to  his    creditors   under  subsections   (a-r).      If  this   pro- 
posal was   accepted  by  his    creditors,    it  was   legally  enforceable   against 
all  parties.       The   extent  of  such  debt   adjustment   could  not  be   learned 
from  this   study.      However,    several  debtors   in  the   cases   under   review 
were   known  to  have   reached  voluntary  debt -adjustment   agreements  which 
permitted  them  to   continue   operation  of  their  farms. 

The   second   method   of  debt   adjustment   is   found  in  subsection  (s) 
which  provided  for  a  compulsory  settlement   at  the   initiative   of  the  debt- 
or.      Under  this   method,    a  farmer   could  redeem  his  encumbered  property 
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during  or  after  the   moratorium  "at  its   then  reasonable   and  fair  market 
value"    as   determinied  by  the   court.       After  paying  the   appraised  value 
of  his   property  into   court,    he   received  "full  possession  and  title  of  said 
property,    free   and   clear  of  all   encumbrances".    zU 

In  the   cases   studied,    34  petitioners   redeemed  their   real  estate  through 
this   procedure.     North  Dakota  had  32  redemption  cases,    South  Dakota  none, 
and  Nebraska  two.      All  petitioners   received  a  scale-down  of  their  debts, 
except  one  farmer  whose   records   indicated  that  his   redemption  price  ex- 
ceeded the   real   estate  debt   at  the  time   of  his   petition.      As   the   exact 
amount  of  the   scale -down  was   difficult  to  determine  in  some  instances, 
it  was   measured  both  in  terms   of  the  original  mortgage,    as   revealed 
by  county   records,    and  in  terms   of  the    amount  of  real   estate  indebted- 
ness  at  the  time  of  the  petition,    as   listed  by  the   farmers.      For  the  33 
cases,    the   redemption  price   was    68  percent  of  the   original  mortgage; 
for   24   scale -down   cases   in  which  the   debt   at  the  time   of  the   petition 
was   given,    the   average   downward   adjustment   amounted  to    57  percent  of 
the  debt.      As,    in  general,    actual  debts   tended  to  exceed  the  original 
mortgages,    it  may  be   concluded  that  petitioners  redeemed  their  farms 
at  about   50  to   60  percent   of  their  indebtedness   (table   15).      Hence,   the 
moratorium  and   redemption  provisions   of  section   75  were   a  fairly  ef- 
fective means   of  debt   adjustment  for  those   petitioners   who  were   able  to 
use   them. 

It  should  be  noted  that   scale -downs   were   larger  in  earlier   cases 
when  land  values   were   low,    and  that  they  declined  in  later  years   with 
the   rise  in  land  values.       The   relationship  between  debts,    land  values, 
and  redemption  prices  is   further   explained  in  the   following  section. 

The  Indirect   Effects    of  the   Law 

The   direct   effect   of  the   law   can  be   traced  through  available   records. 
But  section   75   may  also  have   affected   farmers   more   indirectly  and  it 
is   not  possible  to  appraise  this  effect  quantitatively.     The  mere  existence 
of  such  legislation  would  appear  to  place  distressed  farmers  in  a  more 
favorable  bargaining  position.      Some   lenders   were  probably  induced  to 
modify  their   collection  policies   in   order  to  avoid  the   3 -year  judicial 
moratorium. 

This   reasoning  was   substantiated  by  a  former   conciliation   commis- 
sioner in  North  Dakota  who  indicated   that  many  farmers   had  sought  his 


27/   See  Appendix  for  text   of  law. 
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Table  15.  -  Relation  between  original  real  estate  debts,  real  estate  debts  at 
time  of  petition  and  redemption  prices:  34  cases,  North  Dakota  and  Ne- 
braska sample  counties 


Item 

: 

Cases 

Average 
original 

real        : 
estate 

debt 

Average 

real 

estate 

debt  at 

time   of 

petition  1/ 

Average 
.redemption 
:      price 

(1) 

(2) 

(3) 

(4) 

(5) 

Number 

Dollars 

Dollars 

Dollars 

Cases  that  failed  to  state 

debt  at  time  of  petition 

;             9 

5,  855 

=__ 

4,309 

Cases  in  which  debt  at  time 

of  petition  was  smaller 

than  original  mortgage--- 

:            3 

4,000 

2,775 

1,  505 

Cases  in  which  debt  at  time 

of  petition  equaled  or  ex- 

ceeded original  mort- 

gage --—--—--—----—- 

21 

5,  639 

7,  181 

4,  068 

Total  or  average----- 

33 

5,  549 

___ 

3,789 

Cases  in  which  redemption: 

price   exceeded  debt  at        : 

time  of  petition---------  : 

1 

9,  000 

11,400 

13,750 

All   cases  ------------ 

34 

5,  651 

--- 

4,  190 

1/    In  some  petitions,   the  debtors  failed  to  indicate  the  real  estate  debts 
at  the  time  of  the  petition,   probably  because  they  did  not  know  the  accurate 
amount  owed  without  inquiry  from  their  creditors.     Only  further  costly  and 
time-consuming  research  in  the  court  files  may  have  revealed  these  debts. 
In  several  petitions,   the  real  estate  debts  are  given  in  round  numbers  and 
probably  represent  the  farmers'  best  estimate  of  their  debts  to  the  nearest 
$100.     A  comparison  between  the  redemption  price  and  the  original  mort- 
gage,   on  one  side,   and  the  actual  debt,    on  the  other  side,   indicates  the 
range  within  which  most  actual  debt  adjustments  tended  to  fall. 
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assistance  in  initiating  the  legal  procedure  but  had  reached  a  voluntary- 
agreement  with  their  creditors  before  the  petition  had  actually  been  filed. 
He  believed  that  the  indirect  effects  of  the  law  helped  many  farmers  to 
save  their  farms  even  though  they  were  not  involved  in  the  procedure. 
In  South  Dakota  and  Nebraska,  however,  less  significance  was  attached 
to  them.  It  is  probable  that  the  extent  to  which  the  farmers  made  use 
of  the  law  before  the  courts  in  various  areas  was  a  determining  factor 
so  far   as   the  indirect   effects   are   concerned. 

Reasons   for  Inadequacy  of  the  Law 

As   the  prime   objective   of  section   7  5  was   to   maintain  farm  ownership 
for  farmers,    it  may  be   desirable   to  discuss   some    reasons   for  its  failure 
to  prevent  foreclosures.       It   should  be   remembered   that   a  majority  of 
petitioners   in  the   three   States   were   apparently  unable   to   continue  farming 
operations.       Therefore,    factors   that  prevented  individual  farmers   from 
attaining  the  objective   of  the   law  must  be   considered. 

Lack  of  resources   was   a  major  factor  in   reducing  the   effectiveness 
of  the   procedure   with   respect  to  individual  petitioners.       When  a  farmer 
submitted   a  proposal  for  extension  or   composition  under  subsections 
(a-r),    the   proposal  had  to  include    a  method   for  repayment  of  debts  that 
would  be   acceptable  to  the   majority  of  his   creditors.      Hence,    it  was 
almost  impossible   for  a  petitioner  without  funds   and  with  no  hope   of  ob- 
taining them  to  reach  a  voluntary  agreement.      As   one  farmer  stated: 
"Without   money,    you   can't   refinance."     If  the  debtor's   proposal  was    re- 
jected,   the   case  was   dismissed  unless   the  farmer   amended  his   petition 
under   subsection  (s).       Many  of  the   cases   studied  were  dismissed  for 
lack  of  funds   and   creditors   were  permitted  to  proceed  with  foreclosures. 

If  a  farmer  decided  to  file   an  amended  petition,    he   was   granted   a 
3 -year  moratorium.      However,    he   still  had  to  obtain  additional  funds 
with  which  to   redeem  his   farm  during  or   after  the   moratorium  period. 
One   advantage   of  the   moratorium   consisted  in  giving  the   farmer  more 
time  in  which  to  acquire  these   funds.      Nonetheless,    some   farmers   in 
the   sample   were   unable  to   obtain  enough   credit  to  repurchase  their  farms 
at  the   end  of  the   moratorium. 

Other   reasons   for  foreclosure   action  included  failure   on  the   part   of 
the   debtor  to  perform  his   duties   as   set  forth  under  the   law.       Some   pe- 
titioners  neglected,    or  were   unable,    to  pay  filing  fees   or   rentals  during 
the  moratorium.      In  a  few   cases,    the  period   of  redemption  after  fore- 
closure had   expired  before  the   debtor  filed  his   petition.      In  these   cases, 
the   court   allowed  foreclosure   action  to  be   completed  on  the   grounds  that 
the   debtor  had  no  equity  in  the   property. 
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Some  foreclosures   occurred  after  the  debtor's   property  was  "rejected" 
from  the   court  proceeding   as   burdensome.       The   court   might  declare 
property  burdensome   if  the   amount  of  indebtedness   on  the   property  great- 
ly exceeded  its   actual  value.    £°_' 

In  some  instances,    permission  to  foreclose  was   granted  with  consent 
of  the   debtor.       The   creditors   in  these   cases   often  agreed  to  accept   the 
proceeds   from  the   foreclosure   sale   in  full   settlement   of  all   claims. 
This   usually  resulted  in  a  considerable   loss   to  the    creditors. 

In   conclusion,    the   "inadequacies"    of  section   75  were  not   necessarily 
inherent  in  the   law's   wording  or  provisions.       Often  they  were   the  result 
of  the  way  in  which  it  was   implemented. 

Types   of  Farmers  Applying  Under  Section   75 

It  has  been  contended  that  a  law   such  as   section   75  would  be  used 
primarily  by  debtors  who  had  little   regard  for  their  debt  obligations  or 
by  farmers   who  would  deliberately  try  to  defraud  their   creditors.     This 
argument  becomes   significant  with  respect   to  the  general   adequacy  of 
the   law. 

Little   information  on  this   question  is   available.       However,    some 
general  impressions   of  the   character   of  the  petitioners   were  gained 
through  a  study  of  court   records   and  interviews   with   creditors,    legal 
authorities,    and  the   farmers   themselves. 

Local   bankers   in  the   sample   counties   usually  reported  that  farmers 
who  used   section   75   did  not  fit  into  the   category  of    "poor   credit  risks" 
nor  did  they  differ   a  great  deal  from  other  farmers.       Bankers   were 
still   making  loans   to   many  individual  farmers   who  had  used  the  law. 
Most   of  the   criticism  by  creditors   was   directed   toward  the   law  itself, 
rather  than  toward  individuals   who  used   the   procedure.       These  opinions 
appeared   to  be  generally  shared  by  lawyers   and   conciliation   commis- 
sioners  in  the   sample   counties.       All   appeared  to   recognize   the  severity 
of  the   depression  and   the   helplessness    of  individual   farmers. 

There  was   some   evidence,    however,    of  misuse   of  the   law.      A  few 
debtors   failed  to  list   all  of  their   assets   or  tried  to   exclude   their  unen- 
cumbered property  from  the   proceedings   by  transferring  it  to  others. 
These    cases   were   usually  dismissed  by  the   courts.       Some    creditors 


28/    This  was  probably  the  result  of  misinterpretation  by  the  courts. 
See   Feder,    op.    cit.  ,    p.    49. 
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stated  that  debtors   neglected  to   care   for  mortgaged  property  or  sold  it 
without  the   creditor's   permission. 

Interviews   with  farmers   who  had  petitioned  under   section   75   failed  to 
reveal  instances   of  misuse   of  the   law.      Some   farmers    claimed  to  have 
paid  all  of  their  debts  in  full  eventually,    even  when  not  legally  obligated, 
that  is,    after  they  had   received   a  discharge.       None   of  these  farmers   re- 
ported difficulty  in  obtaining  credit  as  a  result  of  their  use  of  section  75. 

SECTION   75   PROCEDURE   FROM   THE   LENDER'S  VIEWPOINT 

Although  section  75  was  primarily  a  device  to  aid  financially  distressed 
farmers,    its    effect   on   creditors   must   receive   careful   consideration. 

During  the  depression,    individual   lenders,    insurance   companies,    and 
other  financial  institutions   were   severely  shaken  by  the   rapid  deteriora- 
tion of  the   financial   structure.       Many  lenders   were  unable   to  meet  their 
fixed  obligations   because   of  the   shrinking  values   of  their   securities   and 
their  inability  to   collect  interest   and  principal  payments.       The  depend- 
ence  of  rural   banks   on  farm  prosperity  is   indicated  by  the  volume  of 
bank  failures   in  North  Dakota,    South  Dakota,    and   Nebraska  which  fol- 
lowed  closely  the   trend  in  farm  mortgage   foreclosures.    z¥J 

Many  creditors   were   reluctant   to  foreclose   on  their   mortgages.    Prob- 
lems  of  acquiring  mortgaged   property,    managing  it  in  a  way  that  would 
protect  its   value,    and   later  disposing  of  it  were   beyond  the   usual   activ- 
ities  of  most  lenders. 

Some    creditors   voluntarily  granted   their  debtors   an  extension  of  time 
for   repayment   of  debts.       As   a  matter   of  general  policy,    however,     and 
in  the   cases   studied,    creditors   tended  to   refuse   any  offer  of  debt  adjust- 
ment.     This   usually  limited  the   possibility   of  voluntary  settlements   to 
those   farmers   whose   financial   condition  was    relatively  strong. 

Nonetheless,    under  the  impact  of  the  general  distress,    many  creditors 
made  voluntary  or  semivoluntary  adjustments,   but  the  number  was  too  small 
to  stem  the  tide  of  foreclosures.     Apparently,    many  creditors  made  "adjust- 
ments" merely  to  avoid  foreclosure  procedures  rather  than  to  maintain  the 
farmer  on  his  farm.    — ' 


29/    The   positive    correlation  between  distress   transfers    of  farms    and 
commercial  bank   suspensions   is   more  fully  described  in  Mortgage  Lend- 
ing Experience   in  Agriculture,    Jones    and  Durand,    Nat.    Bur.   Econ.    Re- 
search,   Princeton  University  Press,    Princeton,    19  54,    p.    43. 

30/    Schickele,    Rainer.       Agricultural  Policy,   McGraw-Hill,    1954,   p.,  400. 
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Semivoluntary  adjustments,    including  scale -downs,   were  often  arranged 
under  the  leadership  of  local  organizations,    such  as  county  FHA  advisory 
committees.     For  instance,   the  Farm  Security  Administration  reported  that 
from  1935  to  1943,    187,  872  farmers  in  the  United  States  received  assistance 
in  debt -adjustment  cases  and  that  debts  amounting  to  $505,000,000  had  been 
reduced  by  about  22  percent,  zU 

An  additional  problem  of  lenders   arose   from  State   moratorium  laws 
which  gave   farmers   additional  time  in  which  to   redeem  their  farms  after 
foreclosure.       These   laws   often  delayed   creditors   in  acquiring  deeds   to 
the  foreclosed  property.      In  addition,    some  farmers   were   successful  in 
using  other  methods   to  resist  foreclosure.      Sheriff's   sales  were   some- 
times  attended   by  groups   of  farmers   who  tried  to  prevent  the   sale   en- 
tirely or  to  permit  debtors   to   repurchase   mortgaged  property  for   a  frac- 
tion of  its  value. 

Types   of  Creditors   Involved 

Creditors   involved  in  section  75   cases   were   divided  into  three  general 
classes  -  secured  real   estate   creditors,    secured  non -real -estate  creditors, 
and  unsecured   creditors.    32/     In  the   cases   studied,  real  estate  mortgages 
usually  accounted  for  the  major  debt.      These   mortgages   were  held  by 
insurance   companies,    Federal  Land  Banks,    commercial  banks,    individ- 
uals,   and  others.       The   relative  importance   of  each  type   of  creditor  va- 
ried  considerably  between  counties   and  States   (table    16).    In  North  Dakota, 
the   Federal  Land   Bank  extended   more  than   80   percent  of  all  real  estate 
loans    and  participated  in  more  than   90   percent  of  section   75   cases   that 
involved  real  estate.      Insurance   companies  were  the   largest  holders   of 
real  estate   mortgages   in  South  Dakota   cases;   they  extended  nearly   50 
percent  of  all  such  loans.       The   Federal  Land  Bank   made   about   25  per- 
cent of  the   real  estate  loans   in  South  Dakota.      In  Nebraska,    individual 
lenders   accounted  for  nearly   50  percent  of  the  total  volume   of  real  es- 
tate  loans   and  participated  in  more  than   70  percent   of  the   cases  studied. 
Insurance   companies  were   also  an  important  source   of  real  estate  credit 
in  Nebraska. 

Most  non-real -estate   (chattel)   mortgages  were  held  by  Federal  and 
State   credit   agencies,    commercial  banks,    and  farm-equipment  dealers. 
Participation  of  these  lenders   in  section  75   cases   usually  reflected  the 
type  of  property  offered  as  security  by  the  debtors.      Government  lending 
agencies  had  supplied  most  of  the   crop   mortgages;   banks   had  made  loans 


31/   U.   S.   Farm  Security  Administration,   Annual  Report  1942-43,   p.    17. 
32"/   See   also  page  21. 


41 


Table   16.  -  Distribution  of  real  estate   loans   in  section   75   cases   by  type   of  creditor, 
selected   counties,    North  Dakota,    South  Dakota,    and  Nebraska 


Type 

of 

creditor 


North  Dakota 


Burke   County 


Percent- 
age of 
amount 
loaned 


Cases 


Dickey  County 


McLean  County 


Percent- 
age of 

amount 
loaned 


Cases 


Percent- 
age of 
amount 
loaned 


Cases 


Percent     Percent       Percent      Percent      Percent      Percent 


Insurance  companies 
Federal  Land  Banks 
Commercial  banks -- 

Individuals 

Others  

Total 


0 
84.  2 
5.0 
3.  6 
7.  1 


0 
95 

6 
13 

6 


3.7 

94.  5 

2J 
1.4 

2/ 


9 
91 
3 
6 
3 


0 
87.9 
5.  1 
2.7 
4.3 


0 
92 
10 
10 

2 


100.0 


1/ 


100.0 


1/ 


100.0 


1/ 


South  Dakota 


Moody  County 


Type 

of 

creditor 


Percent- 
age of 
amount 
loaned 


Cases 


Perkins  County 


Percent- 
age of 
amount 
loaned 


Cases 


Yankton  County 


Percent- 
age of 
amount 
loaned 


Cases 


Percent      Percent      Percent      Percent      Percent      Percent 


Insurance  companies 

Federal  Land  Banks 

Commercial  banks 

Individuals 

Others 

Total 


52.9 

29.  3 

9.  9 

3.  6 

4.  2 


46 
38 
15 
19 
19 


0 

0 
19.4 

9.7 
70.  9 


0 

0 

40 

20 

40 


45.  6 
21.  7 

2.8 
20.4 

9.  6 


50 
28 
22 
39 
33 


100.  0 


1/ 


100.  0 


1/ 


100.0 


1/ 


Nebraska 


Type 
of 
creditor 


Perkins  County 


Percent- 
age of 
amount 
loaned 


Cases 


Saunders  County 
Percent- 


age of 
amount 
loaned 


Cases 


Sheridan  County 


Percent- 
age of 
amount 
loaned 


Cases 


Percent       Percent      Percent      Percent      Percent      Percent 


Insurance  companies 
Federal  Land  Banks 
Commercial  banks  -- 

Individuals 

Others 

Total 


35.  2 

0 

5.  9 
35.4 
23.4 


44 
0 
22 
72 
33 


21.  6 

8.2 

18.  1 

49.  8 

2.3 


32 

10 
34 

71 
7 


4.  2 
26.7 

7.  5 
61.  1 

2/ 


5 
42 
16 
74 
11 


100.  0 


1/ 


100.  0 


1/ 


100.0 


1/ 


1/    Total  of  percentages    may  exceed    100    as    2   or   more   types    of  creditors   were   usu. 
ally  involved  in  each  case. 
2/   Less   than   1   percent. 
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on  livestock   and   machinery;    while    credit   extended  by  equipment  dealers 
had   commonly  been  secured  by  conditional  sales    contracts.     North  Dakota 
petitioners   generally  had   the  highest  proportion  of  chattel-secured  debts, 
largely  in  the   form  of  Federal   crop  mortgages. 

Local   retail  establishments   were   the  chief  source   of  unsecured   credit. 
A   few   commercial  banks    and  individuals   also  had   extended  unsecured 
loans   to  the  petitioners. 

Losses   of  Secured  Real  Estate   Creditors 

From  the  information  available   in  this   study,    it   was   difficult  to   eval- 
uate  accurately  direct  or  indirect  losses   sustained  by   creditors  in  section 
75   cases   which   resulted  from  a   composition,    extension,    or   redemption. 
The   generally  depressed   economic    conditions   of  the    1930's    caused   most 
lenders   to  lose   on  their  investments.       Many  of  the   secured  debts   had 
been   contracted  during   a  period   of  high  prices   and  the   security  was  seri- 
ously impaired  before  proceedings  under  section  75  were  instigated.     This 
was   particularly  true   of  real   estate   mortgages.       Hence,    it  is   likely  that 
most   creditors   would  have   sustained  losses  even  with  a  foreclosure  sale. 

The   losses   or  gains   of  creditors   who  were   allowed  to   foreclose   after 
dismissal   of  a  petition   are  indicated   in  part  by  comparing   "prices"   of 
real   estate   at  foreclosure   sales   with  subsequent   sales   of  the   same   real 

oq  /  n 

estate   by  the   creditors.    °J±l      For   70   cases   in  the   nine   sample    counties, 
for  which  the  foreclosure   and   subsequent  sales   prices   were   available, 
an  average  price   of  $8,  668  was   paid  by   creditors    at  the   foreclosure 
sale.       These   creditors   later   sold  the   real   estate   for   an  average  $8,378 
and  hence   lost   on  the   average   $290.       In  31    cases,    the   price  the   farm 
brought   at   the   subsequent   sale   exceeded  the   foreclosure  price  by  approx- 
imately $2,  000;   while   in   29   cases   the   sales   price   was   nearly  $3,  000  be- 
low the   foreclosure   price.       In   10   cases,    the   farms   were   sold   at  the 
same   price    at  which  they  were  foreclosed   (table    17).         Farms   in  the 
first  group  tended  to  be   held  by   creditors   over   a  longer  period   of  time 
than  in  either  of  the   other  two  groups.       The   longer  time,    in  itself,    may 
not   explain  why  these   creditors   were   in  better  position  to   recover  their 
investment  unless   the   years   during  which  the  property  was   foreclosed 


33/    It   should  be   noted,    however,  that  the  foreclosure  price   ordinarily 
represents   the   unpaid  balance   of  the   original   mortgage   plus   unpaid  in- 
terest  at  the   time   of  foreclosure,    but  that  it  does   not  necessarily  re- 
flect the   current   market  value   of  the   farm. 
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Table    17.  -  Average   price   of  real   estate   in  70   section   75   cases   at  fore, 
closure   sale   and   at   subsequent   sale   by   creditors:      9   counties,    North 
Dakota,    South  Dakota,     and  Nebraska 


Item 

Cases 
1/ 

Average 
price  at 
,    fore- 
closure 

Average 
price  at 
subse- 
quent 
sale 

Average 

gain  or 

loss 

Average 
number 

of 

years 

held 

Number 

Dollars 

Dollars 

Dollars 

Years 

Sales   price   exceeded                  : 

foreclosure  price  

31 

7,  751 

9,  729 

+1, 978 

5.2 

Foreclosure   price 

exceeded   sales  price : 

29 

10,  959 

8,  143 

-2, 816 

4.7 

Sales   price   equaled 

foreclosure  price  

10 

4,  867 

4,  867 

0 

.2 

70 

8,  668 

8,  378 

-290 

4   3 

1/   In  South  Dakota  and  Nebraska,    most  farms  were  foreclosed  in  the 
1930's  and  sold  in  the  1940's.     In  North  Dakota,    most  of  the  farms  were 
foreclosed  in  the  1940's,    and  more  than  half  were  sold  in  the  same  year. 


and  sold   are   also  taken  into   account   (that  is,    whether  these   sales   took 
place  during  a  period   of  falling,    rising,    or  stable   land  prices).    iiL' 


Losses   or  gains   that   occurred   between  the  foreclosure   and  the    subse- 
quent  sale   of  the   property  include   neither  the   interest   on  investment 
while  the  property  was   held  by  the   creditors   nor  the   costs   of  maintain- 
ing  and   operating  the   farm.       Nor   are   rental  payments   to  the   foreclosing 
creditors   taken  into   account.       It   is   known  from  a  study  of  several  farms 
foreclosed  by  institutional  lenders   that,    because    of  poor   crops   and  the 


34/   Another  explanation  may  be  that  when  creditors  foreclosed  when  the 
total  indebtedness  of  the  farmer  was  relatively  small  (as  would  be  indicated 
by  the  $7,  751  foreclosure  price  in  the  31  cases),   the  chances  of  recovering 
were  better  than  when  the  farmers'  indebtedness  was  larger  (as  would  be 
indicated  by  the  $10,  959  foreclosure  price  in  the  29  cases).     In  other  words, 
creditors  may  have  been  better  off  by  foreclosing  at  the  first  sign  of  the 
mortgagee's  inability  to  pay  his  maturing  debts,   than  by  waiting. 
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need  to   maintain  buildings   and  land  in  good   repair,    expenses   often  ex- 
ceeded  returns   by  a  substantial   margin.       If  these   factors   are  included, 
the   actual   losses   of  creditors,    shown  below,    may  have   been  considera- 
bly larger,    or  the  gains   smaller. 

Despite  the  losses   of  creditors  who  foreclosed  on  their  mortgages, 
it  is   apparent  that  even  greater  losses  were  sustained  by  creditors  when 
debtors    redeemed  their   real  estate  under  the  provisions   of  section   75. 
For  redemption  cases,    these  losses   were   shown  to  amount  to  an  average 
of  $1,  461.       These   figures   do  not  include   rental   payments   paid  by  some 
farmers   during  the   moratorium  period.       Such  rentals    reduced  the  losses 
of  creditors   in  redemption   cases. 

The  conditions  under  which  foreclosed  property  was  sold  differed  sub- 
stantially from  the  conditions  under  redemption.  In  case  of  foreclosure, 
creditors  could  choose  a  propitious  time  at  which  to  sell  their  property. 
In  case  of  redemption,  the  price  was  based  on  the  appraisal  value  at 
the  time,  and  the  redemption  had  to  take  place  at  the  end  of  the  3 -year 
moratorium.  Hence,  little  latitude  was  given  creditors  to  affect  the  re- 
demption price,  except  through  reappraisals.  The  redemption  price  also 
had  no   relation  to  the   indebtedness   of  the   farmer. 

Therefore,    it  is   not   surprising  to   find  that  losses   in  redemption 
cases   exceeded  losses   in  foreclosure   cases,    as   the  purpose  of  the  law 
was   to   rehabilitate   financially  distressed  farmers  through  a  procedure 
that  would   adjust  their  debts   in   line   with  prevailing   economic   conditions. 

Farm   appraisals    and   fair   market  values   in  redemption   cases.  -  A 
crucial  provision  of  the   Frazier-Lemke   Act  deals   with  the  farm  appraisal, 
or   reappraisal,    which  is   the   basis   for  the    redemption  price  of  farm  prop- 
erty.      It  has   been  asserted  that  the   redemption  provision  unduly  harmed 
creditors  through  appraisals   far  below  the  market  values  of  farm  property. 

In  order  to  test  this   assertion,    we   compared  the   ratio  of  redemption 
prices   to  original  purchase   prices   with  the   ratio  of  general   land  values 
in  the   two  periods.    35/     It  was   assumed  that   if  the   ratio   of  the   redemp- 
tion price   to  the   original  purchase   price  was    considerably  smaller  than 
the   change   in  index  of  land  values,    redemption  values   would  tend  to  be 
below  the   corresponding   market  values   of  land,  '    In   addition,    the  average 


3  5/    This  index  is  computed  by  the  United  States  Department  of  Agricul- 
ture on  a  statewide  basis.     Because  it  is  statewide,   it  does  not  necessarily 
reflect  the  varying  conditions  that  exist  within  a  State  or  the  particular 
farms  involved  in  the  analysis. 
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per  acre  values   of  farmland  in  the   counties   in  which  the   redeemed  farms 
were   located  were   used  in  comparing  purchase   and   redemption  prices. 

Information  was    available   for    18   farms   to   compare  the  prices  farmers 
paid  to   redeem  their  land  with  the   prices   they  paid   originally  for  the 
same  land   (table   18).      One  group  of  5  farms   were  purchased   at  some- 
what less  than  the   average  price   of  land  that  prevailed  in  the   counties 
where  the  farms  were  located   at  the  time   they  were  bought.       For  this 
group,    redemption  prices   averaged   109  percent   of  purchase  prices  while 
the   average  price  of  land   at  the  time   of  redemption  was   only  47  percent 
of  average  prices   at  the   time   of  purchase.      A  second  group  of  farms 
were  bought  at  prices   near  the   average  price  for  land  that  prevailed  at 
the  time   of  purchase.       For  these  farms,    redemption  prices   were   61  per- 
cent of  purchase  prices.      A  third  group  of  farms   were  bought   at  more 
than  average  land  prices.       Redemption  prices  for  these  farms   were  only 
26  percent  of  the   purchase  prices.      The   change  in  average  land  prices 
between  the  time   of  purchase   and  redemption  was   about  the   same  for  all 
3  groups   of  farms. 

Differential   adjustments   in  land  values   occurred  during  this  period  in 
many  areas.      According  to   census   data,    land  values   in  Dickey  County, 
N.    Dak.  ,    dropped  much  more   sharply  than  those  in  Burke  County,   N. 
Dak.  ,    between   1920   and   1940   (table   19).      In   1940,    the  land  values  were 
nearly  the   same. 

In  conclusion,    we  find  no   clear-cut   evidence  that  would  substantiate 
a  claim  that  redemption  values   were   consistently  out  of  line   with  market 
prices.      It  seems   apparent  that  appraisals   were  difficult  to  make  be- 
cause there  was   no  active  land  market  during  the    1930!s,    when  the   ma- 
jority of  redemptions   occurred  under  section  75.      Some   persons  have 
contended  that   appraisals   should  have   been  made  on  long-term  values 
rather  than  on  the   current  market  value.      Long-term  values   might  have 
been  an  easier  basis   on  which  to  make   appraisals   but  the   operation  of 
section  75  would  have  been  greatly  different  and  not  as   provided  by  law. 

Appraisal  and  reappraisal.  -  The  law  provided  that   redemption  values 
be  based  on  a  final   appraisal  of  the  property  at  the  time   of  redemption 
and  not  necessarily  on  the   appraisal  made   at  the  time   of  the   subsection 
(s)   petition.      In  most   redemption  cases,    reappraisal  was  usually  at  the 
request  of  the   creditors.      In  some   instances,    an  appeal  was  taken  to 
the   court  which  determined  the  final  market  value   of  the   farm. 

Among   27    cases,    the  final  average  value  per  acre   of  $11.32  was  two- 
thirds  higher  than  the  initial   average   appraisal  value   of  $6.  72   and  in 
several  cases,    the  upward  revision  was  very  sharp,      A  comparison  of 
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first  appraisal  values   and  final  redemption  values   in  27   redemption  cases 
showed  the   following: 

Percentage  final  appraisal  Number 

was  of  first  appraisal  of  cases 

Less  than  100  percent --- ____  —  . 2 

100  percent _--——. ____________ ________    2 

101-150  percent 4 

151-200  percent-  — 11 

201-250  percent . .--    4 

251-300  percent—-------  —  . __4 

Total  —  — — — . -  —  _  —  _  —  —  —  —  —  __  27 

In  only  two   cases,    was   the   final   appraisal  the   same   as  the  first  appraisal. 
As   both  the  land  market   and  the   outlook  for  agricultural   conditions   im- 
proved between  the   beginning  and   the   end   of  the   subsection  (s)   proce- 
dure,   the   reappraisal  provisions   of  the  law  enabled   creditors  to  partici- 
pate in  the   rise   of  market  prices. 

However,    the  first   appraisal  usually  was   low.       For   112   farms   for 
which  appraisal  data  were   available  in  the   9   sample   counties,    only   11 
showed   appraised   market  prices   that  were   equal   to   or   exceeded   average 
county  land  values,    as   shown  by  the   census.       The   average   appraisal 
price   per   acre   for  these    112  farms   was   $9.07;   the   average   census  value 
was   $23.81.      It   should  be   recalled  that  the   census   data  on  land  values 
are   based   on  farmers'   estimates    and  not   on  actual  transfers,    while  the 
appraisal  prices   in  section   75   cases   are  intended  to  reflect   current  mar- 
ket prices.       This   may  explain  a  part  of  the  discrepancy.      If  we  assume 
that  the   census   data  reflected  the   prevailing   market  fairly  accurately, 
the  tendency  toward  low  initial   appraisals    may  well  have   discouraged 
many  creditors.       These   low  appraisals   may  have   been  one   of  the   rea- 
sons  for  the  strong   opposition  of  creditors  to  the  Frazier-Lemke  Act. 

Had  not  the   land   market  increased  as   a  result  of  World  War  II, 
creditors   would  have  taken  a  more   severe   loss   than  they  actually  did 
and  if  land  prices   had  decreased  further,    the   redemption  values  gener- 
ally would  have  been  below  the   first   appraisals. 

Losses   of  Secured  Non-Real -Estate   Creditors 

Although  real  estate  creditors  were  perhaps  the  most  strongly  opposed 
to   section  75,    apparently  other  secured  lenders  had   most  to  lose    as   a 
result   of  the  procedure.       Unlike   real   estate,    personal  property  tends   to 
depreciate   rapidly  and  may  become  practically  worthless   in  a  short  time. 
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Table  18.  -  Ratio  of  redemption  price  to  purchase  price  of  selected  farms, 
North  Dakota,   South  Dakota,    and  Nebraska,    compared  with  the  ratio  of 
average  land  price  at  time  of  redemption  to  average  land  prices  at  time 
of  purchase 


Item 


Farms  bought  at: 

Less  than  aver- 
age prices 

Near  average 
prices . 

More  than  aver- 
age prices  


Ratio  of  redemp- 
tion to  purchase 

price  for 
selected  farms 


Ratio  of  average 
land  prices  at 

time  of  redemp- 
tion to  average 

prices  at  purchase 
1/ 


5 
4 
9 


109 
61 
26 


47 
39 

44 


1/   Average  land  prices   are  those  prevailing  in  the   county  where  the 
farm  was   located  at  the  time   the   farm  was  bought  or   redeemed. 


Table  19.  -  Average  land  values  per  acre,    Burke  and  Dickey  Counties, 
North  Dakota,    and  Sheridan  County,   Nebraska,    census  years 


Year 


1910 
1920 
1925 
1930 
1935 
1940 
1945 
1950 


Burke  County, 
N.   Dak. 


Dollars 


17. 

55 

30. 

67 

23. 

57 

22. 

79 

18. 

21 

10. 

40 

12. 

46 

21. 

90 

Dickey  County,    "Sheridan  County, 
N.   Dak.  N.   Dak. 


Dollars 


Census   of  Agriculture. 


33. 

45 

56. 

75 

37. 

37 

28. 

83 

20. 

60 

10. 

34 

14. 

98 

24. 

58 

Dollars 


11. 

39 

25. 

35 

14. 

84 

17. 

15 

10. 

84 

9. 

61 

U. 

30 

21. 

32 
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For  this    reason,    chattel  mortgages   are  usually  extended   on   a  short- 
term  basis.       Hence,    the   moratorium  provision  of  subsection  (s)    could 
seriously  impair  the   security  of  these  lenders   by  preventing  the   collec- 
tion of  their   claims   when  due. 

For  instance,    a  debtor   may  have  had  a  mortgage   on  his   livestock 
and  farm  machinery.      During  the   3 -year  moratorium,    he  paid   a  rental 
and  later   redeemed  the   property  at  its   appraised  value.      However,    at 
the   time   of  redemption  the  machinery  was    3   years   older   and  had  been 
subjected  to  wear  and   obsolescence.      Some   of  the  livestock   may  have 
been  lost  because   of  injury  or  disease.      In  short,    the   risks   inherent  in 
such  loans   were  usually  increased  by  an  extension  of  the   original  terms 
of  the   mortgage. 

Available   information  does   not  permit   a  quantitative   evaluation  of  the 
losses   sustained  by  creditors  who  held   chattel   mortgages.       Court  files 
contain  no  data  on  the   disposition  of  personal  property  and  no  mention 
of  the   redemption  of  this   property.    However,    the  relatively  large   amount 
of  secured  non-real -estate   debts   in  the   cases   studied   would   suggest   a 
high  loss   to  this   group   of  creditors. 

Losses   of  Unsecured  Creditors 


In  the   cases   studied,    unsecured   creditors   apparently  lost   most   of 
their  original  investments.       These   losses   were   largely  due  to  the   poor 
financial   condition  of  the   debtors    rather  than  to  the  use   of  section   75 
procedure.       As    claims    of  creditors    are  always   paid  in  order  of  priority, 
even  in  ordinary  bankruptcy  cases,    unsecured   creditors   had  no  hope   of 
collecting  their  loans  unless   the   debtor's   assets   exceeded   the   amount  of 
secured  debts.       Hence,    the   risks   of  unsecured   creditors,    although  very 
high  in  some   instances,    apparently  were   not  increased  significantly 
under   section   75. 

SECTION  75  AND  THE  COURTS 

The   success   or  failure   of  individual  farmers   in   obtaining  relief  was 
affected  by  the   way  in  which  the   law  was   interpreted   and   administered 
by  the   courts.      The   attitude   of  the   Federal   courts,    as    reflected  in  their 
interpretation  of  section   7  5   was   of  immediate   concern  to  farmers   who 
wished  to  avail  themselves   of  the   act.      The   speed   and   efficiency  with 
which  the  procedure   was   handled  were  of  concern  to   farmers   and   cred- 
itors  alike. 
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Attitude  of  the  Lower  Courts 

On  the  whole,    the  lower  Federal   courts   were   rather  unsympathetic 
to  the  use   of  section  75. 

The  way  in  which  the  law  was  enacted  by  the  Congress   was  responsi- 
ble for  some   problems   of  administration  and  interpretation.       The  Con- 
gress  passed  the  legislation  during  a  severe   economic   crisis,    after  little 
deliberation.      It  was  hastily  drafted   and  not  well  worded.      Its   provisions 
were  unique   and  unprecedented  in  the  field  of  bankruptcy.      Although  sec- 
tion 75  provided  for  a  relatively  simple  procedure,    the  vagueness   of  its 
provisions  tended  to  complicate  its   enforcement.       Court  decisions   were 
necessary  in  order  to   clarify  and   apply  the  procedure  in  individual  cases 
of  distress.      Hence,    the  lack  of  clarity  in  the  wording  of  the  law  may 
have  placed   a  greater  than  usual  burden  on  Federal  courts.      But  this 
does   not   entirely  explain  why,   in  the   cases   studied,    the   lower   courts 
were   apparently  reluctant  to  interpret  the  law  liberally  and  to  give   ma- 
jor benefits   to  petitioners   until  after  decisions   were  handed  down  by  the 
Supreme   Court.    37/      In  South  Dakota,    for  example,    some   of  the   earlier 
cases   were  handled  like   regular  bankruptcy  cases,    even  though  they 
were  begun  as   section  75  procedures.      After  the  law  was   amended  in 
193  5,    lower   courts   continued  to  dismiss    cases   on  constitutional  grounds 
until  the  Supreme  Court  eliminated  this   cause  for  dismissal  in   1937. 

Decisions   of  the  lower  courts   apparently  did  not  always   reflect  the 
purpose   and  intent  of  the  law  as   expressed  by  Congress   or   as   later  in- 
terpreted by  the  Supreme   Court.       For  example,    in  dismissing   a  South 
Dakota  case  for  "lack  of  good  faith"   on  the  grounds   that  the  petitioner 
lacked  sufficient  funds   and  thus  had  no  hope   of  rehabilitation,    the  Court 
stated: 

"...that  the  object  and  intention  of  the  debtor  in  submitting  said 
proposal  was   to  hold  possession  of  all  his   property  as  long  as  he 
might  do  so   and  use   and  enjoy  the  same   and  keep  it  away  from 
his   secured   creditors   without  any  reasonable  prospect  of  liquidat- 
ing his   debts   or  of  financial  rehabilitation;    and  the   debtor  hoped 
and  intended  thereby  to  prevent  secured  and  preferred   creditors 
from  pursuing  their  legal   remedies   and  to  delay  and  defraud  said 
creditors   and  use  up  and   exhaust  their  property. 

"That  said  debtor.  ..  omitted.  ..  to  offer  to  his   creditors   a  pro- 
posal for  compromise   and  extension  which  included   an  equitable 
and  feasible   method  of  liquidation  for  secured  creditors.  .  .  and 


37/  This  phenomenon  was  observed  in  most  parts  of  the  country. 
See:  Letzler,  A.  Bankruptcy  Reorganization  for  Farmers,  40  Col. 
Law  Review   1133   (1940). 
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omitted  to  make  in  good  faith  any  offer  or  proposal   of  compromise 
or   extension   complying  with  the   requirements   of  the   Bankruptcy  Act.  " 

This  decision  was  a  basis  for  more  than  25  additional  dismissals. 
The  records  of  this  case  disclose  that  the  debtor  had  in  fact  made  a 
proposal  that  was  rejected  by  his  creditors.  38/  In  North  Dakota,  a 
case  dismissed  on  similar  grounds  formed  the  basis  for  dismissal  of 
about    130  petitions.    39_/ 

As    a  result   of  these   mass   dismissals,    the  hope   of  farmers   to  peti- 
tion successfully  under  the   law  or  to  obtain  encouraging  legal  advice  for 
such   a  procedure   must  have   been  dimmed.      Although  an  interpretation 
of  the  law  which  refused  relief  to  farmers    and  hence   benefited  the  lend- 
ers   may  have  been  justified  from  a  legal  viewpoint,    it  placed  the  burden 
of  reversing  unfavorable   decisions   on  the   debtors. 

The   difficulties   that  farmers   in  the  Great  Plains   faced  in  the   recog- 
nition of  their  petitions,    and  the   apparent  hostility  of  the  district  courts 
toward  this   legislation  have   not  been  fully  appreciated.       The   fact  that 
in  the   three   Northern  Plains   States,    the  number   of  petitions   filed  by 
farmers   increased   sharply  after  each  Supreme   Court  decision  that  vali- 
dated  or   enlarged  upon  the   meaning  of  the   law  and  increased  its   scope 
of  application  is   evidence   that  the   major   reason  why  section   75   was   not 
applied   more   frequently,    and  why  so   many  of  the   petitions   were   not  suc- 
cessful,   was   its   unsympathetic  reception  by  the   lower   courts. 

As   some   aspects   of  the  procedure   were  left  to  the  discretion  of  in- 
dividual district   courts,    it  is   apparent  that  the    law  was   not   applied  uni- 
formly throughout  the   Nation.    l2J     This   may  account,    at  least  partially, 
for  the  large  variations   in  numbers   and   outcomes   of  cases   in  the  vari- 
ous  States. 

However,    after  several  years    of  operation  the   provisions   of  section 
75  were   considerably  strengthened  by   court  decisions   and  by  actual  prac- 
tice.      By   1940,    most   of  the   legal  complications  had  been  resolved   and 
the   law  was   functioning  effectively. 


38/    In  re  Alatalo,     26   F.    Supp.    276   (D.  S.  D.    1939).     For  the   full  text 
of  this   decision  and  the  debtor's   proposal,    see   Munger,    A  Preliminary 
Study  of  Farmer   Bankruptcy  Experiences   in  the  Dakotas,    1928-1952. 
S.   Dak.    State   Col.    Agr.    Econ.    Pamph.     61,    pp.     58,    83,    Mar.     1955. 

39/    Case  No.    3  55,    U.    S.    District  Court,    District  of  North  Dakota. 

40/    Notwithstanding  General  Order   60  which   contained  regulations   on 
the  procedure  to  be  followed. 


-   51    - 

Workload  in  Administering  Section  7  5   Cases 

United  States   District  Courts   have  jurisdiction  over   all  bankruptcy- 
cases,    both  regular   and   section   75.       The  volume   of  section   75   cases 
in  some  areas   placed   an  added  burden  on  the   facilities   of  these   courts. 
Although  conciliation  commissioners  handled   most  of  the  details   of  each 
case,    the   services   of  the  judge,    clerk  of  court,    and  other   court  person- 
nel were   also  required.       The  judge   approved  the  debtors'    petitions,   is- 
sued  official  court  orders,    heard   appeals,    and  generally  supervised  the 
administration  of  the  law.      The   clerk  of  court   and  his   deputies   were 
responsible  for  keeping   court   records   of  the   cases.      Documents   in  each 
case  were   filed  in  separate  folders   and  a  summary  of  the   procedure 
was   entered  on  the   court  dockets.       Some   of  these   case  folders   were 
voluminous   and  required   extensive  work  over  a  period  of  months  or  years. 

Role   of  Conciliation  Commissioners 

Qualifications   for   conciliation  commissioners   were   similar  to  those 
of  a  referee  in  bankruptcy  but  included  some   additional  requirements. 
A  conciliation  commissioner  had  to  be   a  lawyer,    a  resident  of  the   dis- 
trict in  which  the   court  was   located,    familiar  with  agricultural   condi- 
tions,   and  not   engaged  in  the  business   of  financing  farmers   or  dealing 
in  farm  commodities   or  supplies. 

Duties   of  a  conciliation  commissioner  were  varied  and  numerous. 
He   acted  as   a  representative   of  the   court   and  had   rather  broad  legal 
authority  in  all  procedural  matters.      One   of  his    chief  duties   was  to 
help  farmers  file  their  petitions   and  give  them  legal   advice  during  the 
course  of  the  procedure.      Petitioners   were  not  required  to  be   repre- 
sented by  an  attorney.      In  most  of  the   cases   studied,    conciliation  com- 
missioners  were  the   only  source   of  legal  advice  for  the  petitioners. 

Conciliation  commissioners   also  arranged  for  meetings   of  creditors, 
conducted  hearings   on  the  financial   condition  of  petitioners,    appointed 
appraisers,    made   recommendations   to  the   court,    and  submitted  official 
records   to  the   clerk  of  the   court.      However,    decisions   of  conciliation 
commissioners   could  be   appealed  to  the   district  judge.      In  some  in- 
stances,   the  judges  reversed  the   opinions   of  conciliation  commissioners. 

Comments   of  former  conciliation   commissioners   who  were   inter- 
viewed served  to  point  out   some   of  the  difficulties   of  administering 
section  75   cases.      The   most  frequent   opinion  expressed  by  conciliation 
commissioners   concerned  the   amount  of  fees  they  received  under  the 
law.      Commissioners   were   paid  a  fee   of  $25  upon  completion  of  each 
procedure  under  subsections   (a-r)   and   an  additional  fee   of  up  to  $35 
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for   each  case  that   continued  under  subsection  (s).       It  was    argued  that 
these   fees   did   not  permit  hiring   adequate   clerical   assistance   and  tended 
to   delay  the   administration  of  the   law. 

A  former   conciliation   commissioner  stated  that  he   found  it  difficult 
to  learn  the   facts   in  some    cases    as   witnesses    attempted   to  distort   or 
conceal  information  and  disrupted  the   proceedings,,       He    recommended 
that  the    commissioner  be   given   authority  to  prosecute  for  perjury  and 
contempt   of  court.       Another  suggested  that  the   complete   testimony  in 
all   cases   should  be   recorded   and   made   an  official  part   of  the   court  rec- 
ords.      Only  a  few   of  the   cases   studied   contained  transcripts  of  testimony. 

As   the   office   of  conciliation   commissioner  has   been   criticized"  by 
creditor  groups,    and   as   the   efficient   administration  of  a  law  is  a  crucial 
factor  in  its  success,    some   additional   comments    on  the   functions    and 
position  of  conciliation   commissioners   may  be   in  order. 

Contrary  to   expectations,    few  persons   interviewed  expressed   strong 
feelings   on  the   subject.       Creditors'    objections   usually   centered   around 
the   fact  that   conciliation   commissioners   represented  primarily  the  farm- 
ers'   interests   and  hence   tended  to   shift  the  bargaining  power  toward  the 
latter.       This    may  be   expected   as   the   office   of  conciliation   commissioner 
was   established  for  the   purpose   of  granting  greater  bargaining  power  to 
farmers   than  they  would  have   had  without  the   law. 

Some   farmers    criticized  the   commissioners   for  unfair  treatment. 
Whether   conciliation   commissioners    actually  took   advantage   of  farmers 
cannot  be   stated.      The   fact   that  they  had  to  bargain  on  behalf  of  the 
farmers   with  the   farmers''  creditors   may,    in  itself,    have  been   cause 
enough  for   arousing  the   suspicions   of  the   farmers. 

Some   persons   interviewed   also   commented  that  the   reputation  of  con- 
ciliation  commissioners    among  their   own   colleagues  was    adversely  af- 
fected   because   they  handled  farm  relief  cases,    and  that   many  attorneys 
who  would  have   qualified   as    conciliation   commissioners,    were   reluctant 
to   serve.       For  this    reason,    some   farmers   had   difficulty  in  finding  at- 
torneys  to   represent  them  in   court  in   section   75    cases. 

The   position   of  conciliation   commissioner  united  the   functions   of 
judge  with  those   of  an  attorney,    and  hence   was   open  to   criticism  by  all 
concerned.       Although  it   should  be   recognized  that  the   office   is  neces- 
sary for  a  speedy   administration  of  relief  cases,    its   functions   should 
have  been  more   carefully  defined  to   avoid  the   difficulties    created  under 
the   law. 
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Length  of  Procedure 

The   length  of  section   75  procedures   is    an  indication,    not   only  of  the 
speed  with  which  these   cases   were  handled  by  the    courts,    but  also  of 
the   efficiency  and  adequacy  of  the   law  itself.       In  the   9   sample  counties, 
the   date   of  each  petition  was    compared  with  the   date   of  official   court 
termination   (table   20).      Procedures   under  subsections   (a-r)   were   sep- 
arated  from  those  under   subsection  (s)    as  the   latter   contained  the   3- 
year   moratorium  provision  and  thus   would  be   expected  to  last  longer. 


Table   20.  -  Section  75   cases  by  length  and  type  of  procedure,    9   counties, 
North  Dakota,    South  Dakota,    and  Nebraska 


Section   75   cases 

Length 
of 
procedure 

Under                Under 
subsections  '    subsection           Total 
(a-r)                     (s) 

•                                                       • 

Less   than  3   months 

3-6   months ■ 

7-12   months 

Number             Number             Number 

24                       ---                        24 

51                            6                        57 

28                            9                        37 

5                          33                         38 

2.3    vpars    ____ -__-_--_-__.-__-.__ 

5                         47                        52 

Over   3   years  

5                         84                        89 

Total  --■ . 

118                       179                      297 

Of  the    118  subsection  (a-r)   procedures,     103   lasted  less  than  a  year. 
Many  of  these   cases   were  thrown  out  of  court   shortly  after  the  petitions 
were   filed.      Only   15   cases   under  subsections   (a-r)    continued  for  more 
than  a  year;   these  procedures   are   not   a  reliable  indication  of  length  as 
they  were  dismissed   and  later  reinstated  by  the   court  or  officially  ter- 
minated long   after  the   actual  proceeding  had   ended.     Hence,    the  average 
length  of  subsection  (a-r)  procedures   (approximately  6   months)    appears 
to  be  in  line  with  the  provisions   and  intent  of  the  law. 

As   expected,    subsection  (s)   procedures  usually  lasted   considerably 
longer  than  those   under  subsections   (a-r).      Of  the    179   subsection  (s) 
cases,    164   continued  for  longer  than  a  year.      The    15   cases  that  lasted 
for  less   than  a  year  were  dismissed   and  the   moratorium  was  terminated 


-   54   - 

shortly  after   the   amended  petitions   were   filed.       Some   of  the   cases  that 
were   from   1   to   3   years   in  lengtn  were   a  result   of  redemptions   that   oc- 
curred before   the   moratorium  had   expired. 

Nearly  half  (84)   of  the   subsection   (s)   procedures    continued  for  more 
than   3   years.       Although  a  few   of  these   cases   lasted   for   almost   6   years, 
the   majority  fell  between   3    and  4  years.       As   the   law   authorized   a  sub- 
section  (s)   procedure   to   last   at  least   3   years    after  the   filing   of  an  a- 
mended  petition,    the   cases   studied   revealed  no   evidence   that   section   75 
procedures   were  unduly  long. 
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APPENDIX 

Method  of  Study 

Preliminary  information   concerning  farmer  bankruptcy  proceedings 
(number  of  cases,    date   of  petition,    and   so   on)   was   obtained  from  the 
dockets    of  the   United  States   District   Courts   in  North  Dakota,    South  Da- 
kota,   and  Nebraska.       These   dockets   summarize   each   case  but   contain 
only  procedural   information  involving  the   activity  of  the   court  itself. 

On  the   basis   of  county  tabulations    of  these   data,    9   counties    -   3   from 
each  State    -  were   selected   for  detailed   study.       Geographic   distribution 
and   total  number   of  section   7  5   cases   in  each   county  were   used   as   the 
criteria  for   selection.       Each  of  the    counties   selected  had   a   relatively 
large   number  of  section   75   cases   and  was   typical  of  the  farming   area 
in  which  it  was   located: 


Type   of  farming 


County  and  State 


Range   and  livestock •■ Perkins   County,    S.    Dak. 

Sheridan  County,    Nebr. 

Primarily   cash  wheat,    livestock ---Dickey,     McLean,    Burke 

Counties,    N.    Dak. 
Perkins   County,    Nebr. 


Diversified  farming   (fringe   of 
Corn  Belt) 


Moody  and   Yankton  Counties, 

S.    Dak. 
Saunders   County,    Nebr. 


Detailed   court   records   of  each  bankruptcy   case   are   filed  in  separate 
folders   which  are  kept  by  the  United  States  District  Clerks   of  Court.  — ' 
These  folders  were  used  as   part   of  an  intensive   study  of  section  7  5 
cases   in  the   sample   counties.      A  document  schedule   was   set  up  to  show 
the  financial  position  of  the   farmer -debtor  before   and  during  the   bank- 
ruptcy procedure.      Information  on  the   following  items   was   obtained 
when  possible: 


41/    Documents  contained  in   each  folder  include:      (1)   Debtor's  petition 
which  includes   a  complete  inventory  of  the  debtor's   assets  and  liabilities, 
(2)   debtor's   proposal  for  extension  or   composition,    (3)    records   of  the 
conciliation   commissioner,    including  meeting  of  creditors,    appraised 
value  of  property,    fixing  of  rentals,    and  recommendations   for  disposal 
of  case,    (4)   official  court  orders   and  decisions   of  the  judge,    and   (5) 
testimony  and   correspondence   (in   some   instances). 
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(1)  Type   of  farming;    size   of  farm,    personal  property,    and   livestock. 

(2)  Financial  position  of  debtor   at   beginning  of  procedure;     amount   of 
secured   and  unsecured  indebtedness,    names    of  creditors,    value  of 
securities,    and  value   of  real   and  personal  property. 

(3)  Appraised  value   of  assets    as   determined  during  the   procedure   or 
upon  its   termination. 

(4)  Outcome   of  case:    nature   and   extent   of  debt   adjustment. 

Supplementary  information  was  obtained  from  county  deed  records  in 
each  of  the  9  sample  counties.     This  information  was  needed  for  a  more 
complete  analysis  of  the  financial  position  of  farmer-debtors  before  and 
after  a  section  75  procedure.     Data  obtained  from  county  records  included 
the  purchase  price  of  the  farm  by  the  debtor,    subsequent  changes  in  owner- 
ship,   amount  of  real  estate  mortgages  at  time  of  loan,    and  forclosure  infor- 
mation. 

In  addition  to  the  study  of  Federal  and  county  records,    30  or  more  inter- 
views were  conducted  among  farmers,    creditors,    and  others  who  had  had 
direct  experience  under  section  75.     The  purpose  of  these  interviews  was 
to  determine  the  reasons  for  the  use  of  section  75,    the  satisfaction  or  dis- 
satisfaction of  lenders  and  borrowers  with  its  use,   the  direct  and  indirect 
effects  of  the  procedure,    and  the  opinions  of  those  who  were  actually  in- 
volved under  the  provisions  of  the  act  as  to  the  general  adequacy  of  the  leg- 
islation. 

Limitations  of  the  Study 

The  two  major  difficulties  that  are  usually  inherent  in  a  historial  re- 
search of  this  type  were  encountered  -  passage  of  time  and  incompleteness 
of  data.     Twenty  years  have  elapsed  since  the  enactment  of  section  75. 
Many  of  the  persons  who  had  direct  experience  under  the  act  were  deceased 
or  had  moved  elsewhere.     Those  remaining  were  often  unable  to  remember 
the  provisions  or  procedure  of  the  act.     This  necessitated  reliance  on  bank- 
ruptcy records  of  the  United  States  District  Courts  and  county  deed  records. 

Court  records  were  often  meager  and  referred  primarily  to  procedures 
that  involved  the  activity  of  the  court.     Documents  that  had  been  part  of  the 
case  records,    such  as  correspondence,    sometimes  had  been  discarded  so 
that  many  circumstances  surrounding  the  cases  could  not  be  fully  analyzed. 
In  addition,    most  of  the  data  on  assets  and  liabilities  were  based  on  the 
farmer's  own  estimate  of  his  financial  condition  and  are  subject  to  error. 

Notwithstanding  these  shortcomings,    it  is  felt  that  the  experiences  in 
North  Dakota,    South  Dakota,    and  Nebraska  provide  considerable  insight 
as  to  debtor -creditor  relationships,    and  may  lead  to  improvement  in  future 
legislation. 
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Section  Seventy-Five,    Chapter  VIII,    U.   S.   Bankruptcy  Laws:     Provisions 

for  the  Relief  of  Debtors 

Agricultural  Compositions    and  Extensions 

A.  Every  United  States   district   court   of  bankruptcy  shall   appoint  not 
more   than  twenty  persons   in   any  one   district  to  be   known   as   "con- 
cilation   commissioners,  "      One   such   commissioner  shall  be  appointed 
from  each  division   or  for  the   territory  served   by  the    city  where 
terms   of  court   are   held.       The    court   shall  designate   the   territorial 
district   of  each  such  commissioner.       A  conciliation   commissioner's 
term  of  office   shall  be   two  years,    but  he   may  be    removed  by  the 
court  if  his   services    are   no  longer  needed   or  for  other   cause.     No 
individual   shall  be   eligible  to  appointment  as   a  conciliation  commis- 
sioner unless   he   is   eligible   for   appointment   as    referee   and  in  addi- 
tion is   a   resident   of  the   district,    familiar  with   agricultural   condi- 
tions  therein   and  not   engaged  in  the   farm-mortgage   business,    the 
business   of  financing  farmers    or  transactions   in   agricultural   com- 
modities  or  the   business    of  marketing   or   dealing  in   agricultural 
commodities   or  of  furnishing   agricultural   supplies.       In  each  judicial 
district   the   court   may,    if  it  finds   it  necessary   or  desirable,    appoint 
a  suitable   person  as    a  supervising   conciliation   commissioner.       The 
supervising   conciliation   commissioner   shall  have   such   supervisory 
functions   under  this   section  as   the   court   may  by  order   specify. 

B.  Upon  filing   of  any  petition  by   a  farmer  under  this   section  there  shall 
be   paid   a  fee   of  $25   to  be   transmitted  to  the   clerk   of  the    court   and 
covered   into   the   Treasury.       The   conciliation   commissioner  shall  re- 
ceive  as    compensation  for  his   services   a  fee   of  $25  for   each  case 
submitted   to  him,    to  be   paid   out   of  the   Treasury  when  the    concili- 
ation commissioner   completes   the   duties   assigned  to  him  by  the 
court.       A  supervising   conciliation   commissioner  shall   receive,    as 
compensation  for  his   services,    a  per  diem  allowance   to  be   fixed  by 
the    court,    in   an   amount  not  in  excess    of  $10   per  day,    together  with 
subsistence   and   travel  expenses   in   accordance   with  the   law   applica- 
ble  to   officers   of  the  Department   of  Justice.       Such   compensation 
and   expenses   shall  be   paid  out   of  the   Treasury.      If  the   creditors 

at   any  time    desire   supervision  over  the   farming   operations   of  a 
farmer,    the   cost  of  such  supervision  shall  be   borne   by  such   credi- 
tors   or  by  the   farmer,    as   may  be    agreed  upon  by  them,    but   in  no 
instance   shall  the   farmer   be   required  to  pay  more   than  one -half  of 
the    cost   of  such  supervision.       Nothing   contained  in  this   section  shall 
prevent   a  conciliation   commissioner  who  supervises   such  farming 
operations    from  receiving   such   compensation  therefor   as    may  be 
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so   agreed   upon.       No  fees,     costs,    or   other   charges   shall  be  charged 
or  taxed   to  any  farmer   or  his    creditors   by  any  conciliation   commis- 
sioner  or  with   respect   to   any  proceeding   under  this   section,    except 
as   hereinbefore   in  this  section  provided.,       The   conciliation   commis- 
sioner  may  accept   and   avail  himself  of  office   space,    equipment,    and 
assistance   furnished  him  by  other  Federal  officials,    or  by  any  State, 
county,    or  other  public   officials.       The   Supreme   Court  is    authorized 
to   make   such  general   orders    as   it   may  find  necessary  properly  to 
govern  the   administration  of  the   office   of  conciliation  commissioner 
and  proceedings   under  this   section;    but   any  district   court   of  the 
United  States    may  for  good   cause   shown   and  in  the   interests    of  jus- 
tice,   permit   any  such  general   order  to  be   waived. 

C.  At   any  time   prior  to   March   1,     1949,    a  petition  may  be   filed  by  any 
farmer  in  the  district   court   of  the   district  in  which  he   resides,  stat- 
ing  that  the  farmer  is   insolvent   or  unable   to  meet  his   debts   as  they 
mature    and  that   it   is   desirable   to   effect   a   composition  or   an  exten- 
sion  of  time   to  pay  his   debts.       The  petition  or   answer   of  the  farm- 
er  shall  be   accompanied   by  his   schedules.       If  any  such  petition  is 
filed,    an  order   of  adjudication  shall  not  be   entered   except   as   pro- 
vided hereinafter  in  this    section. 

D.  After  the  filing  of  such  petition   or   answer  by  the   farmer,    the  farm- 
er  shall,    within   such  time    and   in  such  form  as   the   rules   provide, 
file   an  inventor}^  of  his   estate. 

E.  The    conciliation   commissioner   shall  promptly  call  the   first   meeting 
of  creditors,    stating  in  the   notice   that   the   farmer  proposes   to   offer 
terms   of  composition  or   extension,    and  inclosing  with  the   notice   a 
summary  of  the   inventory,    a  brief  statement   of  the   farmer's   indebt- 
edness   as    shown  by  the   schedules,     and   a  list   of  the   names   and   ad- 
dresses  of  the    secured   creditors    and  unsecured   creditors,    with  the 
amounts    owing  to   each   as   shown  by  the   schedules.       At  the   first 
meeting   of  the    creditors   the   farmer   may  be   examined,    and  the  cred- 
itors  may  appoint   a   committee  to   submit  to   the   conciliation   com- 
missioner  a  supplementary  inventory  of  the   farmer's    estate.       The 
conciliation  commissioner   shall,     after  hearing  the  parties   in  interest, 
fix  a  reasonable   time   within  which   application  for   confirmation  shall 
be   made,    and   may  later   extend   such  time   for   cause   shown.       After 
the  filing   of  the   petition   and  prior  to  the   confirmation  or   other  dis- 
position of  the    composition   or   extension  proposal  by  the   court,   the 
court   shall  exercise   such   control   over  the  property  of  the   farmer 

as   the   court  deems   in  the  best   interests   of  the  farmer   and  his  cred- 
itors. 
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F.      There   shall  be   prepared  by,    or   under  the   supervision  of,    the   con- 
ciliation  commissioner   a  final  inventory  of  the   farmer's   estate,    and 
in  the   preparation  of  such  inventory  the    commissioner   shall  give 
due   consideration  to  the   inventory  filed   by  the   farmer   and   to   any 
supplementary  inventory  filed  by   a   committee   of  the    creditors. 

G„      An   application  for  the    confirmation  of  a   composition   or   extension 
proposal   may  be   filed   in  the   court   of  bankruptcy   after,    but  not  be- 
fore,   it  has   been   accepted  in  writing,    by  a  majority  in  number   of 
all   creditors   whose    claims   have   been  allowed,    including   secured 
creditors   whose   claims    are   affected,    which  number   shall   represent 
a   majority  in  amount   of  such   claims. 

H.      A  date   and  place,    with   reference   to  the    convenience   of  the   parties 
in  interest,    shall   be   fixed  for   a  hearing  upon  each   application  for 
the   confirmation   of  the    composition  or   extension  proposal   and  upon 
such  objections    as    may  be   made   to  its    confirmation. 

I.       The    court   shall   confirm  the   proposal  if  satisfied   that   (1)    it  includes 
an   equitable   and  feasible   method   of  liquidation  for   secured  creditors 
and   of  financial   rehabilitation  for  the   farmer;    (2)    it   is   for  the  best 
interests   of  all   creditors;    and   (3)   the    offer   and   its    acceptance   are 
in  good   faith,    and  have   not   been   made   or  procured   except   as  herein 
provided,    or  by   any  means,    promises,    or   acts   herein  forbidden. 
In  applications   for   extensions   the    court   shall   require   proof  from 
each   creditor  filing   a   claim  that   such   claim  is   free   from  usury 
as   defined   by  the   laws    of  the  place   where   the   debt  is    contracted. 

J.       The   terms   of  a  composition  or  extension  proposal   may  extend  the 
time    of  payment   of  either   secured   or  unsecured   debts,    or   both,    and 
may  provide   for  priority  of  payments   to  be   made   during  the   period 
of  extension   as   between  secured   and  unsecured   creditors.       It   may 
also  include   specific   undertakings   by  the   farmer   during   the   period 
of  the   extension,    including  provisions   for  payments   on   account,    and 
may  provide   for  supervisory  or   other   control  by  the    conciliation 
commissioner   over  the   farmer's    affairs   during   such  period,    and 
for  the   termination  of  such  period   of  supervision  or   control  under 
conditions    specified:      Provided,    That  the   provisions   of   this   section 
shall  not   affect  the   allowances   and   exemptions   to  debtors   as   are 
provided  for  bankrupts   under  title    11,    chapter  3,    section   24,    of  the 
United  States   Code,    and  such  allowances   and   exemptions   shall  be 
set   aside  for  the  use   of  the  debtor  in  the   manner  provided  for  bank- 
rupts. 
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K.      Upon  its   confirmation,    a  composition  or   extension  proposal  shall  be 
binding   upon  the   farmer   and  his   secured   and  unsecured   creditors 
affected  thereby:      Provided,    however,    That   such  extension  and/or 
composition  shall  not   reduce  the   amount  of  or  impair  the   lien  of 
any  secured  creditor  below  the   fair   and   reasonable   market  value  of 
the   property  securing   any  such  lien   at  the  time   that  the   extension 
and/or   composition  is    accepted  but  nothing  herein  shall  prevent  the 
reduction  of  the   future   rate   of  interest  on  all  debts   of  the   debtor, 
whether   secured   or  unsecured. 

L.      Upon  the    confirmation  of  a   composition  the   consideration   shall  be 
distributed  under  the   supervision  of  the   conciliation   commissioner 
as   the    court   shall  direct,    and  the   case   dismissed:      Provided,    That 
the   debts   having  priority  of  payment  under  title    11,    chapter   7,    sec- 
tion  104,    of  the   United   States   Code,    for  bankrupt   estates,  shall  have 
priority  of  payment  in  the   same   order   as   set  forth  in   said  section 
104  under  the  provisions   of  this   section  in   any  distribution,    assign- 
ment,    composition,    or   settlement   herein  provided  for.       Upon  the 
confirmation  of  an  extension  proposal  the   court   may  dismiss  the  pro- 
ceeding  or   retain  jurisdiction  of  the   farmer   and  his   property  during 
the  period   of  the   extension  in  order  to  protect   and  preserve   the  es- 
tate  and   enforce  through  the   conciliation   commissioner  the   terms  of 
the   extension  proposal.       The    court   may,    after  hearing   and  for  good 
cause   shown,    at   any  time  during  the  period   covered  by  an  extension 
proposal  that  has   been   confirmed  by  the    court,    set  the   same   aside, 
reinstate   the    case,    and   modify  the   terms   of  the   extension  proposal. 

M.     The  judge   may,    upon  the   application  of  any  party  in  interest,  filed 
at   any  time   within  six  months    after  the   composition  or   extension 
proposal  has   been   confirmed,    set  the   same   aside    and   reinstate  the 
case,    if  it   shall  be   made  to   appear  upon   a  trial  that  fraud  was 
practiced   in  the   procuring  of  such   composition  or   extension,    and 
that  knowledge   thereof  has    come   to  the  petitioners   since  the   con- 
firmation thereof. 

N.      The   filing   of  a  petition  or   answer  with  the   clerk  of  court,    or  leav- 
ing it  with  the  conciliation   commissioner  for  the   purpose   of  forward- 
ing  same   to  the   clerk  of  court,    praying  for   relief  under  section   75 
of  this   Act,    as    amended,    shall  immediately   subject  the   farmer  and 
all  his   property,    wherever   located,    for   all  the   purposes   of  this  sec- 
tion,   to  the    exclusive  jurisdiction  of  the    court,    including   all   real 
or   personal  property,    or   any  equity  or   right  in  any  such  property, 
including,    among  others,    contracts   for  purchase,     contracts   for  deed, 
or   conditional  sales    contracts,    the    right   or  the   equity  of  redemption 
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where  the  period  of  redemption  has  not  or  had  not  expired,   or  where  a 
deed  of  trust  has  been  given  as  security,   or  where  the  sale  has  not  or 
had  not  been  confirmed,    or    where   deed  had  not  been  delivered,    at 
the   time   of  filing  the  petition. 

In  all   cases   where,    at  the  time  of  filing  the   petition,    the  period  of 
redemption  has  not  or  had  not  expired,    or  where  the  right  under  a  deed 
of  trust  has  not   or  had  not  become   absolute,    or  where   the   sale  has 
not  or  had  not  been  confirmed,    or  where   deed  had  not  been  deliver- 
ed,   the   period  of  redemption  shall  be   extended  or  the    confirmation 
of  sale   withheld  for  the   period  necessary  for  the   purpose   of  carry- 
ing out  the  provisions   of  this   section.      The   words   "period  of  redemp- 
tion"  wherever  they  occur  in  this   section  shall  include   any  State  mo- 
ratorium,   whether  established  by  legislative   enactment  or  executive 
proclamation,    or  where  the  period  of  redemption  has  been  extended 
by  a  judicial  decree.     In  proceedings   under  this   section,    except   as 
otherwise  provided  herein,    the  jurisdiction  and   powers   of  the  courts, 
the   title,    powers,    and  duties   of  its   officers,    the  duties   of  the  farm- 
er,   and  the   rights   and  liabilities   of  creditors,    and  of  all  persons 
with  respect   to  the  property  of  the  farmer  and  the  jurisdiction  of  the 
appellate  courts,    shall  be   the   same   as   if  a  voluntary  petition  for  ad- 
judication had  been  filed   and   a  decree   of  adjudication  had  been  enter- 
ed on  the   day  when  the   farmer's   petition  asking  to  be  adjudged  a  bank- 
rupt,   was   filed  with  the   clerk  of  court  or  left  with  the   conciliation 
commissioner  for  the  purpose  of  forwarding  same  to  the   clerk  of 
court. 

O.      Except  upon  petition  made  to   and  granted  by  the  judge   after  hearing 
and   report  by  the   conciliation   commissioner,    the   following  proceed- 
ings  shall  not  be   instituted,    or  if  instituted  at   any  time   prior  to  the 
filing  of  a  petition  under  this   section,    shall  not  be   maintained,    in 
any   court   or  otherwise,    against   the   farmer  or  his   property,    at  any 
time   after  the   filing  of  the   petition  under  this   section,    and  prior  to 
the   confirmation  or  other  disposition  of  the   composition  or  extension 
proposal   by  the    court: 

(1)  Proceedings   for   any  demand,    debt,    or   account,    including  any 
money  demand; 

(2)  Proceedings   for  foreclosure   of  a  mortgage   on  land,    or  for 
cancellation,    rescission,    or  specific  performance   of  an  agree- 
ment  for   sale   of  land   or  for   recovery  of  possession  of  land; 

(3)  Proceedings   to   acquire   title   to  land  by  virtue   of  any  tax  sale; 

(4)  Proceedings   by  way  of  execution,    attachment,    or  garnishment; 

(5)  Proceedings   to   sell   land   under  or  in  satisfaction  of  any  judg- 
ment  or  mechanic's   lien;    and 
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(6)      Seizure,    distress,  sale,    or   other  proceedings   under   an  execu- 
tion or  under   any  lease,    lien,     chattel   mortgage,     conditional 
sale   agreement,     crop  payment   agreement,    or   mortgage. 

P.      The   prohibitions   of  subsection   (O)   shall   apply  to   all  judicial   or   of- 
ficial proceedings   in  any   court   or  under  the   direction  of  any  official, 
and   shall   apply  to   all   creditors,    public   or  private,    and   to   all  of  the 
debtor's   property,    wherever  located.       All  such  property  shall  be 
under  the   sole  jurisdiction  and   control   of  the    court   in  bankruptcy, 
and   subject   to  the  payment   of  the   debtor  farmer's    creditors,    as 
provided  for  in  section   75   of  this   Act. 

Q.      A   conciliation   commissioner   shall  upon  request   assist   any  farmer 
in  preparing   and  filing   a  petition  under  this   section  and  in  all  mat- 
ters  subsequent  thereto   arising  under  this   section  and  farmers  shall 
not  be   required  to  be   represented  by  an  attorney  in  any  proceeding 
under  this    section, 

R„      For  the   purposes   of  this   section,    section   4   (b),    and   section  "74,   the 
term   "farmer"   includes   not   only  an  individual  who  is   primarily  bona 
fide  personally   engaged   in  producing  products   of  the   soil,    but   also 
any  individual  who  is   primarily  bona  fide   personally  engaged  in  dairy 
farming,    the   production  of  poultry  or  livestock,    or  the   production  of 
poultry  products   or  livestock  products   in  their  unmanufactured   state, 
or  the   principal  part  of  whose   income   is   derived  from  any  one   or 
more   of  the   foregoing   operations,    and  includes   the   personal   repre- 
sentative  of  a  deceased   farmer;    and   a  farmer   shall  be   deemed   a 
resident  of  any   county  in  which   such  operations   occur, 

S.       Any  farmer    failing  to   obtain  the   acceptance   of  a  majority  in  number 
and   amount   of  all   creditors   whose   claims    are   affected  by  a   compo- 
sition and/or   extension  proposal,    or  if  he   feels   aggrieved   by  the 
composition   and /or   extension,    may  amend  his   petition   or   answer 
asking  to  be   adjudged   a  bankrupt.       Such  farmer  may,    at   the   same 
time,    or   at  the   time   of  the   first  hearing,    petition  the    court  that  all 
of  his   property,    wherever  located,    whether  pledged,    encumbered, 
or  unencumbered,    be   appraised,     and  that  his   unencumbered   exemp- 
tions,   and  unencumbered  interest   or  equity  in  his   exemptions,     as 
prescribed  by  State  law,    be   set   aside  to  him,    and   that  he   be  allow- 
ed to   retain  possession,    under  the   supervision   and   control  of  the 
court,    of  any  part   or  parcel  or   all   of  the    remainder  of  his  property, 
including  his    encumbered   exemptions,    under  the  terms   and   condi- 
tions  set  forth  in  this  section.       Upon  such   a  request  being  made, 
the    referee,    under  the  jurisdiction  of  the    court,    shall   designate  and 
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appoint   appraisers,    as   provided  for  in  this  Act.       Such  appraisers 
shall   appraise   all  of  the   property  of  the   debtor,    wherever   located, 
at  its   then  fair  and  reasonable   market  value „      The   appraisals   shall 
be   made  in  all  other   respects  with   rights   of  objections,    exceptions, 
and   appeals,    in  accordance  with  this   Act:     Provided,    That  in  pro- 
ceedings  under  this  section,    either  party  may  file   objections,    excep- 
tions,   and  take   appeals   within  four  months   from  the  date  that  the 
referee   approves  the   appraisal. 

(1)     After  the  value   of  the   debtor's   property  shall  have  been  fixed 
by  the   appraisal  herein  provided,    the   referee   shall  issue   an 
order  setting  aside   to  such  debtor  his   unencumbered   exemp- 
tions,   and  his   unencumbered   interest   or   equity  in  his  exemp- 
tions  as  prescribed  by  the  State  law,    and  shall  further  order 
that  the  possession,    under  the   supervision  and   control  of  the 
court,    of  any  part  or  parcel  or   all  of  the   remainder  of  the 
debtor's  property  shall  remain  in  the  debtor,    as   herein  pro- 
vided for,    subject  to  all  existing   mortgages,    liens,    pledges, 
or   encumbrances.    All  such  existing  mortgages,   liens,   pledges, 
or  encumbrances   shall  remain  in  full  force   and   effect   and 
the  property  covered  by  such  mortgages,    liens,    pledges,    or 
encumbrances   shall  be  subject  to  the  payment  of  the   claims 
of  the   secured   creditors,    as   their  interests   may  appear. 

(2)      When  the   conditions   set  forth  in  this   section  have  been  com- 
plied with,    the   court  shall  stay  all  judicial  or  official  pro- 
ceedings  in  any  court,    or  under  the   direction  of  any  official, 
against  the   debtor  or  any  of  his  property,    for  a  period  of 
three  years.      During  such  three  years  the  debtor  shall  be 
permitted  to  retain  possession  of  all  or   any  part  of  his  prop- 
erty,   in  the   custody  and  under  the   supervision  and   control 
of  the   court,    provided  he  pays   a  reasonable   rental  semiannu- 
ally for  that  part  of  the  property  of  which  he   retains   posses- 
sion.     The   first  payment  of  such  rental  shall  be   made  with- 
in one  year  of  the  date   of  the   order  staying  proceedings,   the 
amount  and  kind  of  such  rental  to  be   the  usual   customary 
rental  in  the   community  where  the  property  is   located,   based 
upon  the   rental  value,    net  income,    and   earning   capacity  of 
the   property.      Such  rental  shall   be  paid  into  court,    to  be 
used,    first,    for  payment   of  taxes   and  upkeep  of  the  property, 
and  the   remainder  to  be  distributed   among  the  secured  and 
unsecured   creditors,    and  applied  on  their   claims,    as   their 
interests   may  appear.      The   court,    in  its   discretion,    if  it 
deems   it  necessary  to  protect  the   creditors   from  loss   by 
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the   estate,    and/ or  to   conserve  the   security,    may  order  sold 
any  unexempt  perishable  property  of  the   debtor,    or   any  un- 
exempt  personal  property  not  reasonably  necessary  for  the 
farming  operations   of  the   debtor,    such  sale   to  be  had   at  pri- 
vate or  public   sale,    and   may,    in   addition  to  the   rental,    re- 
quire payments   on  the  principal  due   and   owing  by  the   debtor 
to  the   secured   or  unsecured   creditors,  as  their  interests  may 
appear,    in  accordance  with  the   provisions   of  this   Act,    and 
may  require  such  payments   to  be   made  quarterly,    semiannu- 
ally,   or   annually,    not  inconsistent  with  the   protection  of  the 
rights   of  the    creditors  and  the   debtor's    ability  to  pay,    with 
a  view  to  his   financial  rehabilitation. 

(3)  At  the   end   of  three   years,    or  prior  thereto,    the  debtor   may 
pay  into  court  the   amount   of  the   appraisal  of  the   property  of 
which  he   retains   possession,    including  the   amount   of  encum- 
brances  on  his   exemptions,    up  to  the   amount   of  the  appraisal, 
less   the   amount  paid  on  principal;    Provided,    That  upon  re- 
quest  of  any  secured   or  unsecured   creditor,    or  upon  request 
of  the   debtor,    the   court   shall  cause   a  reappraisal  of  the  debt- 
or's  property,    or  in  its   discretion  set   a  date   for  hearing, 
and  after  such  hearing,    fix  the  value  of  the  property,    in  ac- 
cordance  with  the   evidence   submitted,    and  the   debtor  shall 
then  pay  the  value   so   arrived  at  into   court,    less   payments 
made   on  the   principal,    for  distribution  to  all  secured   and 
unsecured  creditors,    as   their  interests   may  appear,    and 
thereupon  the   court   shall,    by  an  order,    turn  over  full  pos- 
session and  title   of  said  property,    free   and   clear  of  encum- 
brances  to  the   debtor:     Provided,    That  upon  request  in  writing 
by  any  secured  creditor  or   creditors,    the   court   shall  order 
the   property  upon  which  such  secured   creditors   have   a  lien 

to  be   sold   at  public   auction.       The  debtor   shall  have   ninety 
days   to   redeem  any  property  sold   at   such  sale,    by  paying 
the   amount  for  which  any  such  property  was   sold,    together 
with   5  per   centum  per   annum  interest,    into   court,    and  he 
may  apply  for  his   discharge,    as   provided  for  by  this  Act. 
If,    however,    the   debtor   at   any  time   fails   to   comply  with  the 
provisions   of  this   section,    or  with  any  orders   of  the   court 
made  pursuant  to  this   section,    or  is   unable  to  refinance  him- 
self within  three   years,    the   court   may  order  the   appointment 
of  a  trustee,    and  order  the  property  sold  or  otherwise   dis- 
posed of  as   provided  for  in  this  Act. 

(4)  The   conciliation   commissioner,    appointed  under   subsection 
(A)   of  section  75   of  this   Act,    as   amended,    shall  continue  to 
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act,    and  act  as  referee,   when  the  farmer  debtor  amends  his  pe- 
tition or  answer,    asking  to  be  adjudged  a  bankrupt  under  the  pro- 
visions of  subsection  (S)  of  section  75  of  this  Act,    and  continue 
so  to  act  until  the  case  has  been  finally  disposed  of.     The  con- 
ciliation commissioner,    as  such  referee,    shall  receive  such  an 
additional  fee  for  his  services  as  may  be  allowed  by  the  court, 
not  to  exceed  $35  in  any  case,   to  be  paid  out  of  the  bankrupt's 
estate.     No  additional  fees  or  costs  of  administration  or  super- 
vision of  any  kind  shall  be  charged  to  the  farmer  debtor  when 
or  after  he  amends  his  petition  or  answer,   asking  to  be  adjudged 
a  bankrupt,   under  subsection  (S)  of  section  75  of  this  Act,   but 
all  such  additional  filing  fees  or  costs  of  administration  or  su- 
pervision shall  be  charged  against  the  bankrupt's  estate.     Con- 
ciliation commissioners  and  referees  appointed  under  section 
75  of  this  Act  shall  be  entitled  to  transmit  in  the  mails,   free  of 
postage,   under  cover  of  a  penalty  envelope,    all  matters  which 
relate  exclusively  to  the  business  of  the  courts,    including  no- 
tices to  creditors.     If  at  the  time  that  the  farmer  debtor  amends 
his  petition  or  answer,    asking  to  be  adjudged  a  bankrupt,    a  re- 
ceiver is  in  charge  of  any  of  his  property  such  receiver  shall  be 
divested  of  possession,    and  the  property  returned  to  the  posses- 
sion of  such  farmer,   under  the  provisions  of  this  Act.     The  pro- 
visions of  this  Act  shall  be  held  to  apply  also  to  partnerships, 
common,    entirety,   joint,    community  ownerships,   or  to  farming 
corporations  where  at  least  75  per  centum  of  the  stock  is  owned 
by  actual  farmers,    and  any  such  parties  may  join  in  one  petition. 

(5)  This  Act  shall  be  held  to  apply  to  all  existing  cases  now  pending 
in  any  Federal  court,   under  this  Act,    as  well  as  to  future  cases; 
and  all  cases  that  have  been  dismissed  by  any  conciliation  com- 
missioner,   referee,    or  court  because  of  the  Supreme  Court  de- 
cision holding  the  former  subsection  (S)  unconstitutional,   shall 
be  promptly  reinstated,   without  any  additional  filing  fees   or 
charges.     Any  farm  debtor  who  has  filed  under  the  General 
Bankruptcy  Act  may  take  advantage  of  this  section  upon  written 
request  to  the  court;  and  a  previous  discharge  of  the  debtor 
under  any  other  section  of  this  Act  shall  not  be  grounds  for  de- 
nying him  the  benefits  of  this  section. 

(6)  This  Act  is  hereby  declared  to  be  an  emergency  measure  and 
if  in  the  judgment  of  the  court  such  emergency  ceases  to  exist 
in  its  locality,   then  the  court,   in  its  discretion,    may  shorten 
the  stay  of  proceedings  herein  provided  for  and  proceed  to 
liquidate  the  estate. 


